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OFFICIAL OPINION NO. 13
May 14, 1959

Honorable Wiliam E. Wilson
State Superintendent of Public Instruction

227 State House
Indianapolis 4, Indiana

Dear Mr. Wilson:

Your letter of April 14, 1959, has been received and reads as
follows:

"Attached you wil find a communication from the

Division of Special Education of the State Department
of Public Instruction to the Commission on General

Education.

"Concerning proposal number II of this letter (Re-
imbursement Formula * * *), I would like your offcial
opinion as to the legality of the proposed policy as set
forth in the last paragraph. This program is operated
under Rule S-1 (enclosed) of the Rules and Regulations
of the Commission on General Education, which imple-
ments Chapter 211, Acts of 1927; Chapter 276, Acts of
1947; and Chapter 81 of the Acts of 1955."

In the communication from the Division of Special Educa-
tion of the State Department of Public Instruction, above

referred to, proposal number II reads as follows:

"II. Reimbursement Formula for Special Education
as regards the Occupational Therapy Program

"Rule S-1 of the Commission on General Education
sets forth certain A.D.A. yearly figures which Special

Education classes must meet for optimum reimburse-
ment. The formula used in reporting these classes
automatically reduces the amount of State reimburse-
ment when the class size goes over the stated figure.
It has been the policy of the Division of Special Educa-
tion to pro-rate the amount of reimbursement when the
class size falls under the stated figure. In this manner
the class size is controlled toward what is considered a
desirable figure for each type of class or program.
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OPINION 13

"Last year, Rule S-1 was revised and the Physical

Therapy and Occupational Therapy Programs were for
the first time set forth as separate from the general
program for the physically handicapped. These pro-
grams are now to be approved, reported and reimbursed
as separate, individual programs. Optimum A.D.A.
figures were set at one (1) for Physical Therapy and
five (5) for Occupational Therapy.

"As these programs have operated during the year,
it has become apparent that an A.D.A. of five (5) for
Occupational Therapy is much too high for these pro-
grams in Indiana as they would receive little or no
reimbursement on this basis. It seems that some study
is needed to determine what the correct figure should
be and that the rule should then be adjusted accord-

ingly.

"Until this can be accomplished, I would like to have

the Commission consent to operate under the following
policy for the current year (1958-1959) :

"For the school year 1958-1959, the claims for reim-

bursement of Occupational Therapy Programs with
A.D.A. figures below the optimum figure as stated in
Rule S-1 wil not be pro-rated until such A.D.A. falls
below one (1) A.D.A."

Rule S-1 of the Rules and Regulations of the Commission on
General Education, Section 13, in part, provides:

"* * * The following A.D.A. shall be maintained if

80 reimbursement of excess cost is expected:
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"A. Full-time Classes Optimum A.D.A.

* * *

"E. Itinerant and Supp01.tive Therapy

1. Occupational Therapy 5

g * *

"Recommended case load for speech and
hearing therapy is from 75 to 125 per thera-
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pist. Therapy groups shall not exceed 5

pupils in number. Each pupil shall receive
at least 30 minutes of therapy per week."

Acts 1947, Ch. 276, Sec. 3, as amended, above referred to,
as found in Burns' (1957 Supp.), Section 28-3523, in part,
reads as follows:

"Participation in costs and/or reimbursement to

school corporations by the state pursuant to the provi-

sions of this act shall be subject to any standards of
requirement and rules and regulations of the state
board of education adopted as provided by law. Before
any type of special class, organized or to be organized
under the provisions of this act, is established in any
school corporation of this state, such type of special

class shall be submitted to and shall be approved by the
state board of education. The state board of education

shall adopt and promulgate such rules and regulations
as may be deemed necessary for the proper administra-
tion of this act."

By the foregoing Regulation, the General Commission on

Education has established a standard or formula for such

disbursement of fund. However, an examination of such reg-
ulation shows that it is not so worded as to defeat application
for contribution if the conditions prescribed are not fully

complied with. It seems to leave the final determination some-
what a matter of discretion with the Board.

Also, as indicated by the communication from the Division
of Special Education, supra, the matter of pro-rating the

amount of reimbursement, when the class falls under the stated
figure or requirement, has been a "policy" followed by the

Division of Special Education and the Commission on General
Education, rather than a part of the Regulation itself.

In an Offcial Opinion of this offce, found in 1955 O. A. G.,

page 74, No. 21, it was determined the Indiana State Per-
sonnel Board had the right to interpret its own regulation in
the event it became ambiguous in its application, and held the
matter of interpretation was permissible, but suggested an

amendment of the rules to remove any such ambiguity.
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From the foregoing, I am of the opinion the proposed policy
as outlned in proposal number II of the Division of Special
Education of the State Department of Public Instruction
would be legal if approved by the Commission on General

Education of the State Department of Education, such action
being of the nature of an administrative interpretation and

application of said clause S-l. At the same time, I am of the
opinion it would be the better policy to remove any ambiguity
in the application and operation of said regulation S-l, as soon
as practicable, by an amendment of the regulation pursuant
to statutory requirements.

OFFICIAL OPINION NO. 14

May 14, 1959

Honorable Ruel W. Steele
State Senator

Bedford National Bank Building
Bedford, Indiana

Dear Senator Steele:

Your recent request by letter for an Offcial Opinion pre-
sents the following question:

Should a Prosecuting Attorney's fee be charged

where such prosecutor appears in non-contested divorce
cases, in view of the fact that mention of such fee was
omitted from House Enrolled Act No. 68, same being
Acts of 1959, Ch. 277?

The laws of this State provide that whenever a petition for
divorce remains undefended, it is the duty of the prosecuting
attorney to appear and resist such petition.

Acts of 1873, Ch. 43, Sec. 26, as found in Burns'

(1946 RepL.), Section 3-1212.

Acts of 1913, Ch. 641, Sec. 2, as found in Burns' (1946

RepL.), Section 3-1214, provided that the court, upon a motion
of the prosecuting attorney, should make an order requesting
the person filing such petition to pay the clerk the sum of
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