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commission has the authority to interpret the said acts and
to initially determine its own power and jurisdiction.

OFFICIAL OPINION NO. 10

May 1, 1959

Mr. T. M. Hindman
State Examiner

Indiana State Board of Accounts

304 State House
Indianapolis 4, Indiana

Dear Mr. Hindman:

This wil acknowledge receipt of your letter requesting an
Offcial Opinion with respect to the following question sub-

mitted to you by a township trustee:

" 'Is it proper and is it correct to pay Special Judge
cost for the Justice of the Peace Court? Kindly advise
and if it is proper, tell me what fund or funds to charge
said cost to.' "

The Indiana statutes do not specifically require the payment
of additional costs by the parties when their action is tried
or pending before a special justice of the peace. For this
reason, any fees or emoluments payable to a special justice
would not be payable from a special fund accumulated for that
purpose out of the costs of a particular action heard by a
special justice. However, a special justice of the peace is
entitled to some form of compensation for his services in cer-
tain cases and this is dependent upon statute.

One of the statutes pertaining to a special justice of the
peace is Acts of 1903, Ch. 162, Sec. 1, as amended, and as
found in Burns' (1946 RepL.), Section 5-122, which reads as

follows:

"In any and all townships in which is located a city
having a population, as shown by the last preceding

United States census, of fifty thousand (50,000) or
more, if, from any cause, any justice of the peace in
such township shall be unable to attend and preside
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over his court during any day or number of days, not
to exceed sixty (60) days in anyone (1) year, such
justice of the peace may appoint, in writing, any repu-
table attorney of such township to preside during the
time such justice of the peace is unable to attend and
preside. Such written appointment shall be entered on
the order-book or record of such court, and such ap-
pointee shall, after taking the oath prescribed for jus-
tices of the peace, and by executing and filing the bond
now required of such justice of the peace in and for
such township, conduct the business of such court, sub-
ject to the same rules and regulations as duly elected

justices of the peace, and shall have the same authority
during the continuance of his appointment. Such ap-
pointee shall receive his compensation f1'01n the just'íce
of the peace for whom and in whose stead he is ap-
pointed and acting, and the township sh(ill in no way
be liable for such services." (Our emphasis)

An attorney appointed by authority of the above statute
must receive his remuneration, if he receives any at all, from
the justice for whom he is serving. The prohibition is plain
and definite to the effect that the special justice in Burns'
5-122, si¿pra, is not to receive any remuneration whatsoever
from the township. It must be noted that the attorney serves
as a justice pro tempore and not a special justice as the latter
term is normally used.

Acts of 1895, Ch. 94, Sec. 1, as found in Burns' (1946 RepL.) ,

Section 5-405, provides for a special justice of the peace in

certain cases where there has been a change of venue from
the regular justice and there is no other qualified and acting
justice of the peace in the township. This section reads as
follows:

"When a change of venue is granted from any jus-
tice of the peace in any township wherein there is no
other qualified and acting jùstice of the peace, and the
parties to such an action shall agree to the same, the

justice of the peace granting the change, may appoint
a competent and disinterested attorney of this state in
good standing to act as a justice of the peace in said
cause; who, if he consents to serve, shall be qualified
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as other justices of the peace, and act under the bond
of such justice, and his appointment shall be filed with
the papers, and copied into the record of the case. And
he shall have power to hear and determine said cause
until the same is finally disposed of, or to change the
venue thereof in proper cases. And such attorney shall
receive for his services such fees and per diem as are
now, or may hereafter, be allowed by law to justices of
the peace for like services." (Our emphasis)

It is to be noted that the compensation for the special justice
is limited to "fees and per diem" and such fees and per diem
are to be only those "allowed by law to justices of the peace
for like services." The term "per diem" as used in this stat-
ute, could only have reference at this time to the amount
of One Dollar ($1.00) per day allowed in the Acts of 1913,

Ch. 308, Sec. 2, as found in Burns' (1946 RepL.), Section

5-1701. However, even this amount is referred to in the same
section as a fee, and therefore subsequent enactments having
reference to a salary in lieu of all fees also eliminate the

application of this "per diem."

In 1957 the General Assembly provided that as to civil and
criminal actions before justices of the peace there shall be no
fees or costs of any kind assessed except a Six Dollar ($6.00)
docket fee, and constable fees. Acts of 1957, Ch. 322, Secs.

14 and 15, as found in Burns' (1957 Supp.), Sections 5-1721

and 5-1722. The latter section further provides that in any
other proceedings in which the justice is authorized by law
to act, other than in criminal and civil proceedings, the justice
shall charge and collect such fees as authorized by law. The
Opinion is only concerned with your question in respect to
civil and criminal cases, and therefore we are only concerned
with those situations in which there is no fee charged and
collected other than the Six Dollar ($6.00) docket fee.

These same sections, 14 and 15, of Ch. 322, Acts of 1957,
supra, further provide as follows:

1. In criminal cases, if the final judgment is against the
defendant, the justice of the peace before whom the cause is
heard, if he is not receiving a salary in lieu of all fees, shall
retain Four Dollars ($4.00) of the Six Dollar ($6.00) docket

fee.
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2. In criminal cases, if the final judgment is for discharge
of the defendant, the township advisory board shall appro-

priate and the township trustee shall pay to the justice before
whom the cause is heard the sum of Four Dollars ($4.00) in
townships where the justice of the peace is not receiving a
salary.

3. In civil cases the justice before whom the cause is insti-
tuted shall charge and collect the Six Dollar ($6.00) docket
fee, and if he is not receiving a salary in lieu of all fees, he
shall retain Four Dollars ($4.00) of that fee.

(Note-Section 4 of the above act, the same being Burns'
5-130 (1957 Supp.), provides "* * * That the total of all
such fees to be retained by such justice of the peace for his
remuneration in anyone (1) calendar year shall not exceed
the sum of three thousand dollars ($3,000). * * *")

In the criminal cases it therefore clearly appears that the
special justice, who of course receives no salary, wil be
entitled to receive, if he is the one before whom the cause is
heard, the sum of Four Dollars ($4.00), to be paid by the
defendant if he is convicted, and to be paid by the township
trustee if the defendant is discharged.

In civil cases it likewise clearly appears that there is at this
time no allowance by law of any fee or per diem of any kind

to any justice of the peace on the basis that he hears and
determines the cause. The regular justice of the peace, if he
receives no salary, is entitled to the Four Dollars ($4.00) at
the time the cause is instituted, whether the case ever comes
to trial, whether its venue is changed to city court, municipal
court, or to a justice of the peace court in another township,
or whether or not a special justice of the peace is later ap-
pointed and hears the trial of the cause. It is diffcult to
imagine a situation in which the special justice of the peace
is the justice before whom the civil action is instituted.

Not only has the legislative scheme been so changed in
respect to the fees to be charged and the basis for such fees,
but at the present time in townships having a population of
twenty thousand (20,000) or more there are no fees or per
diem at all allowed to the regular justice of the peace for any
services. Such justices of the peace receive a salary instead.
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Acts of 1957, Ch. 322, Secs. 1 and 2, as found in Burns' (1957
Supp.), Sections 5-128, 5-129.

I must also note for your attention that a special question

exists in respect to special justices of the peace in townships
in which is located a city with a population of not less than
fifty-five thousand (55,000) and not more than sixty-three
thousand (63,000). The present status and applicabilty of
the following statute dealing with that situation is not clear
because almost all of its provisions have been superseded by
subsequent legislation. Acts of 1951 (Spec. Sess.), Ch. 9, Sec.
5 as found in Burns' (1957 Supp.), Section 5-1081. See Caeser
v. De Vault (1957), 236 IiÌd. 487, 141 N. E. (2d) 338.

In summary, then, a justice of the peace pro tempore, some-
times referred to as a special justice of the peace, wil receive
nothing from the township funds or the fees paid in the several
causes with which he may be concerned while he is so serving,
but he must rather look solely to the appointing justice for his
compensation. A special justice of the peace appointed pur-
,suant to the provisions of the Acts of 1895, Ch. 94, Sec. 1, as
found in Burns' (1946 RepL.) , Section 5-405, wil receive Four
Dollars ($4.00) of the docket fee in all criminal cases which
are heard by him. If the defendant in such cases is discharged,
the township trustee shall pay the special justice from the
money appropriated for that purpose by the township advisory
board. If the defendant is convicted, the special justice must
look to the cost paid by the defendant for his share of the
docket fee. Such a special justice of the peace who hears a
civil case is authorized to receive only "such fees and per diem
as are * * * allowed by law to justices of the peace for like

services." I find no provision in existing law for the payment
of either fees or per diem to the justice of the peace before

whom a civil cause is heard, for his services in that respect.
This may appear to be a harsh result, but the General Assem-
bly has it within its power to make such provision if it sees
fit, and no attorney is forced to accept service as a special
justice of the peace.
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