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OFFICIAL OPINION NO. 53

Hon. Samuel H. Power
State Representative

900 E. Clinton Street
Frankfort, Indiana

Dear Representative Power:

I am in receipt of your letter requesting an Offcial Opinion
concerning the construction of the Acts of 1905, Ch. 169, Sec.

302, as amended by Acts of 1959, Ch. 20, Sec. 1, and as found
in Burns' (1959 Supp.), Section 9-2227.

The section as originally passed in 1905 provided as follows:

"Any person imprisoned for failure to payor replevy
any fine or costs may be ordered to be discharged by
the court, or by the judge thereof, after being impris-
oned one (1) day for every dollar of the fine and costs,
if it appear by satisfactory proof that such person is
unable to payor replevy the same; but execution may
issue against the property of the defendant, as in case

of other judgments."

December 15, 1960

The 1959 General Assembly amended this section as above
noted, insofar as the dollar amount is concerned, changing the
words, "one (1) day for every dollar" to read "one (1) day for
every five dollars ($5.00)," but left the remainder of the sec-
tion unchanged.

I understand your questions concerning the above to be sub-

stantially as follows:

1. Under the Act, as amended, is it mandatory that
the court or judge thereof order the discharge of a

person so imprisoned after such person has been im-

prisoned one day for every five dollars of the fine and
costs, if it appear by satisfactory proof that such person
is unable to payor replevy same, or is such order of

discharge within the discretion of the court or judge
thereof?

2. If the order Of discharge above mentioned is within
the discretion of the court or judge thereof and such
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discharge is not ordered after the person has been con-
fined one day for every five dollars of the fine and costs,
may the court or judge thereof order the person dis-
charged after such person has been imprisoned one day
for every dollar of the fine and costs if it appear by
satisfactory proof that such person is unable to payor
replevy same?

3. At what time is it to be determined that such

person is unable to payor replevy the fine and costs?

4. What is contemplated as "satisfactory proof"
that such person is unable to payor replevy the fine
and costs?

At the outset, I would respectfully call your attention to my
1960 Offcial Opinion, No. 52, issued on December 14, 1960,
wherein I pointed out that the scope of the section in question
is restricted to courts of superior jurisdiction.

Your questions must be answered by consideration, not only
of the section about which you inquire, but of the other sec-
tions of Chapter 169 of the Acts of 1905, relating to imprison-
ment for failure to payor replevy fines or costs as they apply

to such courts of superior jurisdiction.

The other provisions deemed pertinent to a discussion of the
questions which you present are as follows:

"When the defendant is adjudged to pay any fine and
costs, the court shall order him to be committed to the
j ail of the county until the same are paid or replevied.
* * *"

Acts of 1905, Ch. 169, Sec. 297, as found in Burns'
(1956 RepL.), Section 9-2222.

"Whenever a person is adjudged guily of a misde-
meanor or felony, and his punishment is by fine, or by
fine and imprisonment, the judgment shall be that he
stand committed until such fine is paid or replevied;
* * *"

Acts of 1905, Ch. 169, Sec. 303, as found in Burns'
(1956 RepL.), Section 9-2228.

313



OPINION 53

The language of the last two above-quoted sections is man-
datory, and can be placed in proper perspective by acknowl-

edging such imprisonment to be not punitive, but merely
coercive for the purpose of enforcing collection of fines.

Hunnicut v. Frauhiger (1927), 199 Ind. 501, 158

N. E. 572.

It would seem that an indefinite period of incarceration more
readily lends itself to the coercive nature of the provision, and
as the Indiana Supreme Court has noted, the coercion contem-
plated may be rendered less effective by an imprisonment for
a definite period.

Denny et aJ. v. State (1932), 203 Ind. 682, 182 N.
E. 313.

Burns' 9-2227, supra, does not purport to unqualifiedly limit
Burns' 9-2222 and 9-2228, supr(l. It merely provides for quali-
fied or conditional relief from the mandatory provisions

thereof.

The provisions of Burns' 9-2227, supra, are legislative recog-
nition of the futility of continued or permanent confinement
under certain extenuating circumstances. It is stated in Perry
v. Pernet (1905),165 Ind. 67,74 N. E. 609, as follows: (p.73)

"* * * 'Doubtless, there is some way to reach a case

of bona fide poverty, and prevent imprisonment from
becoming perpetual, or even from being unduly pro-
tracted.' * * *"

Apparently, it was with this type situation in mind that the
1905 General Assembly saw fit to provide relief for those
unable, through no fault or fraud on their own part, to comply
with monetarily punitive judgments of the courts. Such relief
provision, however, does not alter the duties of the courts to

commit a defendant as required by Burns' 9-2222 and 9-2228,

supr(l.

The discharge contemplated by Burns' 9-2227, supra, is
clearly contingent upon two conditions precedent. The first
is the minimum period for which a person must be confined

and the second is a satisfactory showing by him thereafter of
inabilty to pay the fine.
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The controllng factor in determining whether the Court's

power to order a discharge under this section is mandatory or
discretionary, is with regard to the suffciency of the proof
offered by the person imprisoned that he is unable to payor
replevy the fine.

The issue of such financial inabilty is naturally a question
to be determined by the Court, after consideration of all rele-
vant circumstances and such evidence as the prisoner may
present. Such discharge, therefore, is discretionary with the
Court, in that it depends upon the Court's factual determina-
tion. The exercise of this discretion, however, is subject to

judicial review and the decision of the trial court may be
reversed if an abuse of such discretion is shown.

State ex rel. Brown v. Thompson (1948), 226 Ind.
392, 81 N. E. (2d) 533;

Hendryx v. The State (1892), 130 Ind. 265, 29 N.
E. 1131.

With reference to your question No.2, a court which refuses
to order the discharge of a person imprisoned for failure to
payor replevy a fine and costs, after he has served a day for
every five dollars of such fine and costs, presupposes that such
person has not made a satisfactory showing of his financial
inabilty to payor replevy such fine and costs. Nothing con-

tained in Burns' 9-2227, supr(l precludes such person from
making a showing of financial inabilty after that time. It is
my opinion, therefore, that a court may enter an order of
discharge at (lny time after the person has served a day for
every five dollars of his fine and costs, contingent upon the
person's showing of financial inabilty.

As to question No.3, it should be pointed out that the deter-
mination of financial inabilty has meaning, only insofar as it
bears upon the discharge of a person whose fine remains

unpaid. Since, under no circumstances, excepting actual pay-

ment or replevying of the fine and costs, is a person so im-
prisoned entitled to discharge unti after he has served at

least a day for every five dollars of such fine and costs, the

determination should be made only after that time, but as

above noted, it can be made at any time thereafter.
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Insofar as your question No. 4 is concerned, the section in
question does not set forth the procedure to be followed by

or the extent of the proof required of a person imprisoned for
failure to pay a fine and costs. In my opinion, however, such
procedure and proof should be similar to that contemplated in
applications for appointment of pauper counsel under Acts of
1881 (Spec. Sess.), Ch. 38, Sec. 17, as found in Burns' (1946
RepL.), Section 2-211, which provides in part as follows:

"* * * The court, if satisfied that such person has
not suffcient means to prosecute or defend the action,
shall admit the applicant to prosecute or defend as a
poor person, and shall assign him an attorney to defend
or prosecute the cause, * * *"

Thus, if a person can show, by affdavit or otherwise, that
he is without money or property or without means, or credit
to secure funds with which to satisfy the fine and costs, such
showing, in my opinion, would be "satisfactory" within the
meaning of Burns' 9-2227, supra.

Blanton v. State of Indiana (1951), 229 Ind. 701, 98

N. E. (2d) 186.

In conclusion, therefore, it is my opinion that the provision
for discharge contained in Burns' 9-2227, supra, is within the
sound discretion of the Court, subject, however, to judicial
review; that the discharge may be ordered upon satisfactory
showing by the person imprisoned, at any time after, but not

before, such person has served a day for every five dollars of
such fine and costs, that he is unable to payor replevy the fine
and costs; and that the proof contemplated by the section in
question is that the person is without money or property or
without means or credit to secure funds with which to pay
or replevy fine and costs.
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