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October 22, 1962

Mr. Robert W. Kellum
Executive Secretary

Indiana Flood Control and Water Resources Commission
606 State Offce Building

Indianapolis 4, Indiana

Dear Mr. Kellum:

This is in reply to your request for my opinion concerning
the authority of the Indiana Flood Control and Water Re-
sources Commission to contract with the Federal Government
for the construction of water supply storage faciliies for
future municipal and industrial uses as a part of the proposed
Brookvile Reservoir, to be located on the east fork of White-
water River near the City of Brookvile, in Franklin County.

Your letter states that the project would be constructed by

the Federal Government, acting through the Corps of Engi-

neers, U. S. Army, under the authority granted by the Water
Supply Acts of 1958 (Title III of Public Law 85-500), ap-
proved July 3, 1958, as amended by the Federal Water Pollu-
tion Control Act Amendments of 1961, Public Law 87-88,
approved July 20, 1961 (43 U. S. C. § 390 b), which act

provides that the payment of the project costs allocable to
water supply storage is a state or local responsibilty and
prescribes one method for making payment for storage for
futiire water supply which involves the deferral of repayment
unti the supply is first used.

Your letter reads in part as follows:

"The Indiana Flood Control and Water Resources

Commission holds the view that these major reservoir
projects should be developed to their optimum potential
for all beneficial purposes in the initial construction of
the project because of (1) the paucity of suitable sites
for major reservoirs, (2) the increasing demands for

water for all beneficial uses, and (3) the fact that the
subsequent enlargement of a reservoir project at some
future time is diffcult and costly at best and may in
fact be prohibited by the intervening development of

the lands surrounding the reservoir pooL.
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"In the particular case of the Brookvile Reservoir

project, the Flood Control and Water Resources Com-
mission is especially interested in the provision of ade-
quate storage for future water supply purposes.

* * *

"Your opinion is requested as to whether an agree-
ment by the State of Indiana, acting through the Flood
Control and Water Resources Commission, with the
Federal Government for the provision of storage in the
Brookvile Reservoir or other Federal reservoir for the
purpose of future water supply and for the deferred

payment by the State of the costs of such storage in
accordance with the procedure set forth in the Water
Supply Act of 1958, as amended, would be in conflict
with Article X, Section 5, of the Indiana Constitution."

The Federal Water Supply Act of 1958, as amended and

found in 43 U. S. C. A. § 390 b, provides in subsection (b) :

" (b) In carrying out the policy set forth in this
section, it is provided that storage may be included in
any reservoir project * * * to impound water for
present or anticipated future demand or need for mu-
nicipal or industrial water * * * And provided fur-
ther, That not to exceed 30 per centum of the total
estimated cost of any project may be allocated to
anticipated future demands where State or local inter-
ests give reasonable assurances, and there is reasonable
evidence, that such demands for the use of such storage
wil be made within a period of time which wil permit
paying out the costs allocated to water supply within
the life of the project: And provided further, That the
entire amount of construction costs, including interest
during construction, allocated to water supply shall be
repaid within the life of the project but in no event to
exceed fifty years after the project is first used for the

storage of water for water supply purposes, except that
(1) no payment need be made with respect to storage
for future water supply until such supply is first used,
and (2) no interest shall be charged on such cost until
such supply is first used, but in no case shall the
interest-free period exceed ten years * * *"
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Your letter specifically asks whether an agreement, pur-
suant to the above section, providing for the deferred pay-

ment by the state of the costs of such storage of water for
future use in the Brookvile Reservoir would be in conflict with
the Indiana Constitution, Art. 10, Sec. 5. That section pro-

vides:

"No law shall authorize any debt to be contracted on
behalf of the State, except in the following cases: To

meet casual deficits in the revenue; to pay the interest
on the State Debt; to repel invasion, suppress insur-

rection, or, if hostilties be threatened, provide for the
public defense."

This section of the Constitution was considered in Hovey,
Governor, et al. v. Foster (1888), 118 Ind. 502, 505, 21 N. E.
39, where the court said:

"It is apparent that the purpose with which this

provision was framed and adopted was to impose re-
strictions upon the power of the Legislature to author-
ize debts to be contracted on behalf of the State to an
unlimited amount. This is clear from the language

employed. It is equally clear, too, that, upon the hap-
pening of certain contingencies, the power of the Legis-
lature in respect to certain debts was to remain un-
fettered. On the one hand, the evils of an enormous

public debt, the legacy of the system of public improve-
ments in which the State had theretofore embarked,

were fresh in the minds of the people when the present
Constitution was adopted. This was the mischief that
was not to be repeated * * * It was, therefore, con-
templated that the deficits would occur; that an enemy
might invade, insurrection arise, or hostilities threaten,
making provision for the public defense necessary. A
public debt existed at the time, and interest thereon

would mature. Upon the happening of either of these
contingencies, the discretion of the Legislature, in pro-

viding the means to meet it, was, as necessarily it
should have been, left without restriction. In all other
respects the power of the Legislature to authorize a
debt to be contracted on behalf of the State was taken
up by the roots."
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It has generally been held that where the general credit of
the state is pledged and resort may be made to taxation to pay
the obligation, such an obligation is a debt within the meaning
of the constitutional provision in question.

49 Am. Jur., States, §§ 66, 67, pp. 279-280;

1946 O. A. G., pages 43, 46, No. 18.

However, an obligation for which an appropriation is made
at the time of its creation from funds already in existence, or
prospective and subject to appropriation, is not within the

operation of a constitutional limitation of indebtedness. The

rule is stated thus in 81 C. J. S. States, § 150, pp. 1185, 1186:

"Although it has been broadly held that whenever

the legislature has made provision for payment in an-
ticipation of revenues, no debt within a constitutional

limitation has been created, this has been generally

accepted only as far as it applies to indebtedness which
would be satisfied before the next session of the legis-
lature. If the appropriations or other obligations as-

sumed during any fiscal period, aside from govern-
mental expense, exceed the revenues of that period,
such excess has been held to constitute an indebtedness
within the meaning of the constitution. It has been held
that a state debt includes all absolute obligations to pay
money, or its equivalent, from funds to be provided, as
distinguished from money presently available or in
process of collection, and so treatable as on hand."

I have been unable to find any statutory provisions which

authorize your commission to enter into a contract for the

storage of water for possible future use for municipal and

industrial purposes, the deferred payments for which are to
be paid from a special fund so as not to constitute a debt of the
state. This proposed agreement contemplates encumbering

funds of the State of Indiana which funds are not yet avail-
able for appropriation, and thus such agreement 'would create

a debt of the state accruing in the future.

It is a cardinal principle of state financial policy that every
contract made or indebtedness incurred in the absence of an
appropriation is void.
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81 C. J. S. States, § 148;

1959 O. A. G., pages 275, 289, No. 57;

1955 O. A. G., page 1, No. 1.

The rule is stated as follows in 26 i. L. E. States, § 85, p.
188:

"No one may create an obligation on behalf of the
State, either legal or moral, unless there has first been
a specific appropriation of funds to meet the obliga-
tion * * *"

This proposed project for storage of water possibly to be
used in the future also attempts to obligate future General

Assemblies to appropriate sums to meet the obligations being
presently incurred. In noting that the Legislature has the

abilty to avoid payment of the obligations of the state by a
failure or refusal to make the necessary appropriations, the
court stated in Carr, Auditor et al. v. The State ex rel. Coet-
losquet (1891), 127 Ind. 204, 208, 26 N. E. 778:

"* * * But there is no power that can coerce the

Legislature into making an appropriation, no matter
how strong the justice of the creditor's claim, nor how
plain the duty seems. Neither directly nor indirectly
can such a result be accomplished; hence it is that
where there is no statute making an appropriation no
action wil lie against the offcers of the State * * *"

In view of the foregoing, it is my opinion that the agreement
described in your letter would create a debt of the state not

includible within the constitutionally authorized exceptions

and would, therefore, be in conflict with the provisions of the
Indiana Constitution, Art. 10, Sec. 5.
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