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OFFICIAL OPINION NO. 61

October 18, 1962

Mr. Earl M. Utterback

Executive Secretary
Indiana State Teachers' Retirement Fund

506 State Offce Building

Indianapolis 4, Indiana

Dear Mr. Utterback:

This is in reply to your request for an opinion on the prob-
lem of beneficiary designation with respect to the Teachers'

Retirement Fund account of the late Donald R. McCreery.

Your letter reads in part as follows:

"Mr. Donald Robert McCreery, a teacher in the
Granvile Wells School at Jamestown, passed away
May 2, 1962. He was an active teacher having acquired
more than 15 years creditable service. Mr. McCreery
had designated his spouse, Mary R. McCreery, to re-
ceive 1; and his children, Linda Lou and Donna Jeanne,
to receive 1; of the final settlement.

"The question is, 'Is Mrs. McCreery entitled to a
spouse option? If so, on what basis should her benefit
be computed?' "

As an active teacher in service in 1962, Mr. McCreery was
covered by the provisions of the Indiana Public Employees

Social Security Integration and Supplemental Retirement

Benefits Act, which is the Acts of 1955, Ch. 329, as amended
and added to, and found in Burns' (1961 Repl.) , Section

60-1911 et seg. This act provides benefits which are in lieu of
all benefits to which teachers would or might have become
entitled as members of the previously existing Indiana State
Teachers' Retirement Fund. However, Burns' 60-1923, supra,
expressly states that each retirement system subject to the
provisions of the Supplemental Benefits Act shall neverthe-
less continue to be a separate retirement system and its affairs
shall continue to be administered by the board which has
previously administered the affairs of each system, subject to
the same terms and conditions as previously, except insofar
as the same are inconsistent with the terms and conditions of

the 1955 Act.
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An employee with fifteen or more years of creditable service
who is subject to the Supplemental Benefits Act is covered by
the terms of Burns' 60-1928 (d), supra, which provides:

"(d) If an employee with fifteen (15) or more years
of creditable service shall designate a beneficiary under
this act, or if no designated beneficiary survives the

employee, he may elect, or his spouse may elect upon
his death in service, to provide annuity survivor bene-
fits as follows: Upon the death in service of such
employee, if the spouse shall have been married to the
member for at least three (3) years and shall survive
him, or if a designated dependent beneficiary shall have
been so designated for a period of six (6) months a

survivor annuity shall become payable immediately in
an amount equal to that which would have been pay-

able under the supplemental retirement benefit system

had the employee retired at age fifty (50) or at the

time of his death whichever would be later under an
effective election of the option provided in subsection
(c) (i) of this section 17; provided that any additional

annuity contributions under section 13 (f) shall be

disregarded in the determination of survivor benefits
under this subsection (d). If a survivor annuity be-

comes payable under the provisions of this subsection
with respect to a deceased employee, such annuity shall

be in lieu of all benefits otherwise payable under this
Act with respect to such deceased employee, except for

any death benefit that may become payable under sec-
tion 13 (f) ."

(The death benefit payable under Section 13 (f), referred to
immediately above, is found in Burns' 60-1924 (f), and in-

volves a refund of any additional amounts paid in by a mem-
ber over and above those contributions required to be made
by statute.)

Conversations with your offce indicate that Mr. McCreery
used your regular designation of beneficiary form to name his
wife and two daughters, and did not fill out the special form
to designate a dependent beneficiary, nor did he use the special
form provided by the Fund to designate a beneficiary for an
annuity survivor benefit. The member did not expressly elect
an annuity survivor benefit for anyone.
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It would appear from reading Burns' 60-1928 (d), SU1Jra,

that the Legislature intended, by referring to the annuity in

the singular, for only one survivor annuity to be payable under
the section in behalf of anyone member, and, accordingly, for
such survivor benefit to be payable to only one beneficiary.
The recipient could be a dependent who had been so desig-
nated by the member for six months; or, in case no beneficiary
had been so designated, or the designated beneficiary failed to
survive the member, a spouse who had been married to the
member for three years. The section continually refers to "a
beneficiary," in the singular, and provides for an alternative
choice in the place of the spouse by using the conjunction "or."
There is nothing to indicate payment of an annuity survivor
benefit could be made by the Fund to more than one person
on account of a single member.

The section provides that the amount payable as a survivor
annuity shall be equal to that which would have been payable
under an effective election of the option provided in Burns'
60-1928 (c) (i), supra. Subsection (c) (i) provides:

"(i) * * * The employee may elect to receive a
decreased retirement benefit during his lifetime and

have such retirement benefit (or one-half (1;) or two-
thirds (21i) thereof if so designated) continued after
his death to another designated person during the life-
time of such person. If the employee dies before going

on retirement the designated beneficiary shall receive
only the amount provided in section 13 (d) and 13 (f)
of this act except as provided in section 14 (c) and sec-
tion 17 (d) of this act. If the designated beneficiary

dies before the employee goes on retirement, such elec-
tion shall be automatically cancelled. If the designated
beneficiary dies while the employee is receiving benefits
the amount of benefits received by such employee by
reason of such election shall not* be affected." (Our
emphasis) (* Word erroneously omitted by Burns' in
1961 Repl.)

Subsection (c) (i), immediately above, contemplates the

payment of the survivor benefit to only one person, and not
to a multiple number of beneficiaries. The subsection pro-
vides the benefit may be paid after the retiree's death to
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"another designated person during the lifetime of such per-
son." There is no authority under this subsection for paying

a survivor benefit to more than one person.

A similar annuity survivor benefit was provided by the
terms of the Acts of 1915, Ch. 182, Sec. 14, as amended and
found in Burns' (1962 Supp.), Section 28-4511. Subsection

(i) of that section provides:

"(i) * * * Such teacher may elect to accept annui-
ties less than otherwise receivable under this act in
consideration of annuity protection for not niore than

one (1) dependent as shall be recognized by the board,
or greater than otherwise receivable in consideration

of a waiver of death benefit by the teacher: Provided,

That any teacher who shall have completed twenty

(20) or more years of service may elect to provide
annuity survivor benefits for such dependent in case of
the death of said teacher during the remainder of his
period of active service, based upon the annuity that
would be available had such teacher retired at the time

of his death adjusted to the actuarial equivalency of

such annuity, taking into consideration the ages of the
teacher and the dependent. The board shall make neces-
sary rules and regulations for the proper administra-

tion of this provision: * * *" (Our emphasis)

The right to select an annuity survivor benefit for a de-
pendent was added to the original retirement act by the
amendment in the Acts of 1947, Ch. 353, Sec. 2, subsection (i).
Prior to the time of that amendment, the Attorney General

had expressed the opinion in 1945 O. A. G., page 302, No. 71,
that the Board of Trustees of the Teachers' Retirement Fund
could properly make a refund distribution of funds due a
deceased teacher among a number of beneficiaries designated
by such teacher, although the statute used the singular form
"beneficiary." With this opinion in mind, the language of the
1947 amendment was evidently expressly framed to eliminate
the possibilty of applying such interpretation to the survivor

benefit, for the amendment specifically referred to ,,* * *

annuity protection for not more than one (1) dependent as
shall be recognized by the Board * * *" Thus, under the old
retirement system an annuity survivor benefit could only be
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paid to one beneficiary and not to multiple beneficiaries. Since
the Supplemental Benefits Act expressly provides in Burns'
60-1923, supra, that the retirement system is to continue to

operate subject to the same terms and conditions as previously,
except where inconsistent with the 1955 Act, and since there
is no provision in the 1955 Act which is inconsistent with the
previous limitation that the annuity survivor benefit payments
could be made only to one beneficiary, it is my opinion that a
member of the Teachers' Retirement Fund cannot designate
multiple beneficiaries to receive annuity survivor benefits.
Therefore the designation by Mr. McCreery of his wife to
receive half and his two daughters to receive half of the final
settlement would not entitle Mrs. McCreery to receive an
annuity survivor benefit nor give her an option to select such
a benefit.

The provisions for refund of contributions of a member
who dies in service are found in Burns' 60-1924 (d), supra,

and reads as follows:

"( d) Subject to the provisions of section 17 hereof
in the event of the death of an employee prior to

retirement the entire amount of contributions credited
to him under section 13 (b) of this act and any interest

credits thereon, but less any benefits paid to such em-
ployee under the provisions of section 19 of this act,
shall be paid to his beneficiary, if one has been desig-
nated as hereinafter provided, or, in the absence of

such designation, to his estate. In case no such benefi-

ciary or other person entitled to such moneys shall

claim the same within three (3) years from the death

of such employee, all such moneys shall be forfeited,
and the retirement system of which he was a member
shall be credited therewith."

In accord with the 1945 O. A. G., page 302, No. 71, supra,

concerning the designation of multiple beneficiaries to receive
refunds of contributions, I am of the opinion that the amount
of Mr. McCreery's contributions in the Indiana State Teachers'
Retirement Fund should be paid to the thre€ beneficiaries
designated by him to receive the final settlement from the
Fund, and that Mrs. McCreery is not entitled to exercise a
spouse option nor to receive an annuity survivor benefit as a
designated beneficiary.

341


