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OFFICIAL OPINION NO. 55

August 3, 1962

Mr. Earl M. Utterback, Executive Secretary

Indiana State Teachers' Retirement Fund
506 State Offce Building

Indianapolis 4, Indiana

Dear Mr. Utterback:

This is in reply to your request for an opinion which wil
assist you in resolving the problem of the benefits payable to
a teacher retired for disabilty who has now reached the age
of sixty-five. Your letter states that the particular teacher in
question has been receiving disability benefit payments for
some time from the Indiana State Teachers' Retirement Fund
under the terms of Ch. 329 of the Acts of 1955, and that the
regular monthly retirement income payments for which she
is now qualified by virtue of attaining age sixty-five are not
equal to nor as great as the disability benefits she has been

receiving. In view of this situation, your letter presents the
following two questions for consideration:

"1. Is a teacher who becomes eligible to receive dis-
abilty benefits or who is receiving disability bene-
fits permitted to continue to receive disabilty bene-
fits beyond the age of 65? Reference-Chapter 329
of The Acts of 1955.

"2. OR-Does a teacher have vested rights under pre-
existing law which would enable her to continue to
receive disabilty benefits after age 65?"

Any teacher who becomes eligible now to receive disability
benefits would do so under the terms of the Acts of 1955, Ch.
329, as amended in part and found in Burns' (1961 RepL.) ,

Section 60-1911 et seq., known as the Indiana Public Em-
ployees Social Security Integration and Supplemental Retire-
ment Benefits Act. Burns' 60-1930, supra, specifically provides
for disabilty benefits, and reads as follows:

"Any employee subject to the supplemental benefit
provisions of this act, while actually serving as such,
may be temporarily or permanently retired for disa-
bilty on a benefit in accordance with this act after not
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less than ten (10) years creditable service; and pro-

vided further, that when an employee is retired for any
disability, such retirement shall continue only until
such disabilty is relieved or removed. No disabilty
payments shall commence unless and unti ordered by

the board administering the retirement system of which
he is a member after a medical examination by a physi-
cian selected by said board, and no disabilty benefit
shall be paid to such employee after medical examina-
tion made on demand of such board by a physician so
selected and at the expense of said employee shall

establish to the satisfaction of such board that such
disabilty is removed. No benefit shall be paid for any
disabilty of less than six (6) months' continuous dura-
tion. If a disabilty beneficiary refuses to submit to at

least one (1) medical examination in any year by a
physician or physicians designated by such board, his
benefits shall be discontinued until withdrawal of such
refusal and if such refusal continues for one (1) year,
all of his rights in and to benefits thereunder may be
canceled. Subject to the provisions of this section, an
employee retired for disabilty after ten (10) years of

service credit shall receive the sum of $70.00 per month,
plus one dollar ($1.00) per month for each year of
service credit above ten (10) years, until he attains age
sixty-five (65) unless he elects an earlier retirement
date in compliance with sections 16 (b) and 16 (d) of

this act, except as provided in section 14(c) of this act.
When an employee shall have become entitled to receive
disabilty payments under this section, each such pay-
ment shall be a charge against the retirement allow-
ances account (against the portion thereof applicable
to the state or political subdivision by which he is em-
ployed if he is a member of the public employees' re-

tirement fund) maintained for the retirement system

of which he is a member. After attaining age sixty-five
(65) or after any earlier retirement date so selected,

such disabilty payments shall cease and such employee

shall thereafter receive the applicable retirement bene-
fits specified in section 17 of this act."
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Burns' 60-1930, supra, expressly provides that retirement

on disabilty shall continue only unti such disabilty is re-
lieved or removed, and that "* * * After attaining age sixty-

five (65) or after any earlier retirement date so selected, such

disabilty payments shall cease and such employee shall there-
after receive the applicable retirement benefits specified in
section 17 of this act." Under this section, the monthly disa-
bilty benefit is payable only unti the recipient attains the

age of sixty-five unless he elects an earlier retirement date in
compliance with other provisions of the act.

No disabilty benefit is payable under Burns' 60-1930, supra,
until the member has accumulated not less than ten years of
creditable service. Since the Indiana State Teachers' Retire-
ment Fund has only been subject to the supplemental benefit
provisions of the act since January 1, 1956, it is obvious that
no one can qualify at this time for benefits under this section
without counting some credit accumulated in the fund pur-

suant to the provisions of the Acts of 1915, Ch. 182, as

amended in part and found in Burns' (1948 RepL., 1962 Supp.),
Section 28-4501 et seq., which act created the Indiana State
Teachers' Retirement Fund.

The fact that credit earned under the old retirement system
is a part of the basis for the benefit paid under the new system
raises the question of the rights of the teacher under each
system. There would be no question that a teacher who has
accumulated credit only under the provisions of the supple-
mental benefits system could only receive disabilty payments
until age sixty-five and could not receive them after attaining
that age. However, a teacher receiving disabilty payments

pursuant to the Acts of 1915, Ch. 182, Sec. 14, as amended, as
found in Burns' (1962 Supp.), Section 28-4511 (k), would not

have such benefit payments cut off at age sixty-five. Burns'
28-4511 (k), supra, merely provides for stopping such pay-

ments when the disabilty is relieved or removed. The section
contemplates a disabilty retiree may transfer to a regular

retirement benefit, for the section provides that one with
twenty-seven years of service credit may receive both disa-
bilty benefits and service credit for not more than three years,
and also speaks of refunds due in the event the teacher ceases
to be on disability and transfers to regular retirement annuity.
There is no specific provision in the act for such a transfer,
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but it is my understanding that teachers retired on disabilty
under the old system were transferred to a regular retirement

annuity when such transfer was requested by the retiree.
Usually a retiree would choose to transfer when the benefit
payable as a regular retirement annuity was greater than that
payable for disabilty. In the event the disability benefit was

larger, there was nothing in the act to require the retiree to
accept any other benefit, and the disabilty benefit was pay-
able as long as the disabilty continued.

The basic question for determination here is whether or not
a teacher with creditable service under the Acts of 1915, Ch.

182, has a vested right in the disability benefit provided by

that act so that he can continue to receive disabilty benefit

payments after reaching the age of sixty-five.

Burns' 28-4511 (g), supra, provides that the duties and obli-

gations under the Teachers' Retirement Fund Act are to be
made a part of the contract of those teachers who come under
the provisions of the act. The Supplemental Benefits Act

provides in Burns' 60-1938, sitpra, that the obligations of the
act with respect to the payment of benefits are contractual to
the same extent as such respective obligations to the members
of each such system were made contractual by the provisions
of the Indiana State Teachers' Retirement Act. Burns' 60-

1925 (c), sU~1Jra, refers to normal retirement benefits and their

reduction by the amount of social security benefits payable,
and then provides:

"* * * The provisions of this act shall not work any
diminution, abridgement, or cancellation of any of the
other rights, privileges, or benefits provided by such
pre-existing system for persons who were members of
such system * * *" (Our emphasis)

The status of the members of the Teachers' Retirement

Fund and their rights and obligations, after said fund became
subject to the Acts of 1955, Ch. 329, were discussed in 1955

O. A. G., page 146, No. 38, and more recently in 1958 O. A. G.,
page 240, No. 57. The latter opinion reads as follows on page
242:

"It has been specifically held by this offce that a
member of the Teachers' Retirement Fund has a vested
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right to have benefits paid to persons eligible and in

amounts set by the statute under which the teacher
made contributions to the Fund, and these rights are
retained by the teacher under the Supplemental Bene-

fits Act. 1955 O. A. G., page 146, No. 38, states at
page 150:

"'* * * Without discussing these provisions in
detail, I believe that teachers who have made contribu-
tions to the Teachers' Retirement Fund under statutes
granting them the right to have death or retirement

benefits payable to certain persons, or classes of per-

sons, named by the statute or teacher, upon their elec-
tion or otherwise, would have acquired a vested con-

tractual right to have such death or retirement benefits
paid in accordance with the statute under which the
contributions were made to the Fund and the contrac-
tual rights therein created. These rights are retained.' "

(See also 1938 O. A. G., page 399, at page 401, for a discus-

sion of the effect of the 1937 amendments to the Teachers'
Retirement Act of 1915, as amended.)

The 1958 Opinion, supra, held that if no detriment or dam-
age to the contractual rights which had become vested resulted
from the change in the retirement act, or if the member agreed
to the change in benefits, the new provision would apply.

Otherwise, the attempted change would amount to an uncon-
stitutional impairment of the obligation of contract and the
benefits would be paid under the provisions of the law under
which the rights vested. It is my opinion that a teacher's

vested contractual right under the old retirement system

would include the right to receive disability benefits paid in
the amounts and under the terms of that act as long as the
disability remained, regardless of age. Thus, in this instance,
it wil be necessary to examine each member's account indi-

vidually to determine whether or not the member had a vested
contractual right under Burns' 28-4511 (k), supra, and, if so,
whether the provision in Burns' 60-1930, supra, providing for
payment of a larger benefit but stopping the disability pay-
ments at age sixty-five results in any detriment or damage to
such contractual right. If there is damage to the member, he
is entitled to elect to receive the benefit in the amount and
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under the conditions prescribed under the old system; how-
ever, he may waive this right by voluntarily consenting and
electing to take the benefit in the amount and under the con-
ditions set out under the supplemental benefits system. In the
event that the member does elect to receive disabilty benefits
under the supplemental system, pursuant to Burns' 60-1930,

supra, he takes such benefit subject to all of the terms and
conditions prescribed by that section, including the condition
that the benefit shall cease when he reaches age sixty-five and
at that time, or earlier if he so elects, he shall begin receiving
the normal retirement benefit to which he is entitled under the
act. In order to receive disabilty benefit payments after age
sixty-five, the original election must have been to receive dis-
abilty payments pursuant to the terms of the old system, as
prescribed by Burns' 28-4511 (k), supra.

In view of the foregoing, and by way of summary, it is my
opinion that your two questions should be answered as
follows:

1. A teacher who becomes eligible to receive disabilty
benefits under the terms of the Acts of 1955, Ch. 329, Sec. 19,

as amended and found in Burns' 60-1930, supra, by virtue of
service credited only under the terms of that act, or by virtue

of the consent and agreement of the teacher to receive benefits
pursuant to such provisions, cannot receive such disabilty
payments after attaining age sixty-five. A teacher who is
receiving disabilty benefit payments under the terms of the
Acts of 1915, Ch. 182, Sec. 14, as amended, supra, is entitled to
receive such benefits until such disabilty is relieved or re-

moved, regardless of age, or unti such individual chooses to

transfer to a regular retirement annuity.

2. Whether or not a teacher has vested contractual rights
in the Teachers' Retirement Fund is a question for factual
determination in each individual case. A teacher who is deter-
mined to have such vested contractual rights under the terms
of the Acts of 1915, Ch. 182, as amended, sitpra, would have a
right to have disabilty benefits paid to him in the amounts and
under the conditions prescribed in that act, and such payments
would not be cut off at age sixty-five. If the disabilty benefit
payments would be lessened and the individual thereby dam-
aged as a result of the enforcement of the provisions of the
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Acts of 1955, Ch. 329, supra, to which provisions the teacher
had not consented, the disabled teacher with vested contractual
rights under the Acts of 1915 is entitled to receive the disabilty
payments in the amounts and under all the terms and condi-
tions prescribed by the 1915 Act. However, a valid election to
receive disabilty benefits under the provisions of a specified

act is binding and cannot later be changed by the retiree in
order to take under the other act.

The question of whether or not a valid election of benefits
has been made by the member which would amount to a
waiver of other rights would be a matter for factual deter-
mination by the board of trustees of the Teachers' Retirement
Fund in each particular case.

Hon. John C. Ruckelshaus

State Senator
129 E. Market Street, Room 1000

Indianapolis, Indiana

OFFICIAL OPINION NO. 56

/ August 3, 1962

Dear Senator Ruckelshaus:

This is in response to your written request, dated July 18,

1962, for my Offcial Opinion on the following question:

"Can an individual who was elected to the offce of
Prosecuting Attorney of Marion County, Indiana, in
the General Election held in 1958 resign from said
offce and become Mayor of the City of Indianapolis
prior to the expiration of his term of offce to which he
had been elected?"

Your request for my opinion also sets forth Art. 7, Sec. 16
of the Indiana Constitution, which is applicable to your ques-
tion, and reads as follows:

"Sec. 16. No person elected to any judicial offce,
shall, during the term for which he shall have been
elected, be eligible to any offce of trust or profit, under
the State, other than a judicial offce."
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