
OPINION 27

OFFICIAL OPINION NO. 27

April 17, 1962

Mr. R. O. Cole, Executive Secretary
State Soil Conservation Committee

Room 108, AES Building
Purdue University

Lafayette, Indiana

Dear Mr. Cole:

This is in response to your request on behalf of the State
Soil Conservation Committee for an Offcial Opinion inter-
preting those sections of the Indiana Conservancy Act which
authorize and concern the levy of taxes and the making of
assessments for the purposes stated in that act. The problem
with which the committee is concerned is stated, in your re-
quest, as follows:

"Specifically, the Committee needs to have your off-
cial opinion on taxing as set out in Section 61.

"(1) To levy taxes on the real property within the
district.

"(2) To make assessments on the real property
within the district for exceptional benefits to

such real property and further assessment pro

rata for maintenance and operation of the

works of improvement.

Section 62-Special definition is made that this special
tax shall constitute and be the amount of
benefits, and shall be based on return for
benefits received.

Section 64-Sets out the procedure if there is inequity
in benefits, 'exceptional benefits.' By court
appointed appraisers to appraise benefits
for levying of taxes.

"Please also interpret Section 82. My interpretation
is, that thereIs but one tax, and this tax must be based
on benefits to land owner, (and not on assess01"s val-

uation) .
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"If benefits are eqiia.l Section 62 would be used and
there would not be any appraisal of benefits. But if
benefits are not equal, (exceptional) then Section 64

would be used to appraise benefits to land owner, and
taxes would be levied on bwefits. Section 82 sets out
the procedure once established to be used for operation
and maintenance.

"Please note I find no place in the amended Indiana
Conservancy Act where taxes can be levied on fonnet
assessor's appraisals on real property."

The Indiana Conservancy Act is the Acts of 1957, Ch. 308,
as amended, as found in Burns' (1960 RepL.), Section 27-1501

et seq. The only amendment to this act is the Acts of 1961, Ch.
290, as found in Burns' (1961 Supp.), Section 27-1502 et seq.,
which amendatory act amended thirty-five sections of the
original 1957 statute; this 1961 amendment also added a new
and additional section, numbered 87a, applicable to those sit-
uations in which a soil conservancy improvement is "* * *
of benefit solely to abutting or proximate properties within
the district and not of benefit to all the property in the dis-
trict." (Our emphasis) Because Section 87 a concerns only

those special situations of benefits solely to abutting or proxi-
mate property, as to which you have raised no question, it is
not discussed herein, but is an exception to the general provi-
sions of the act hereinafter discussed.

Section 61 of the Act, to which you refer, as amended by
the Acts of 1961, Ch. 290, Sec. 20, as found in Burns' (1961
Supp.), Section 27-1561, provides, in part, as follows:

"The board of directurs shall be responsible to place
the final plan in operation by constructing all works
and maintaining them, and they shall have the respon-
sibility of operating the district in accordance with the
final plan.

"Where necessary to discharge these responsibilties,
the board of directors shall, in ..rlr1;i-.;"'vi +.. ~..r..n7f"VOÇf

au.u.i l,.1vii ..v lJV YV C.1 0

granted elsewhere in this act, have the following

powers:

"(1) To levy taxes on the real property within the

district.
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"(2) To make assessments on the real property
within the district for exceptional benefits to such real

property and further assessment pro rata for mainte-

nance and operation of the works of improvement."

While this is a lengthy and complex statute and is obviously

diffcult to comprehend, I believe it wil be helpful in under-
standing the remainder of this Opinion to answer first what
appears to be the heart of your problem. In the beginning the
act provides both for the levy of a tax at a uniform rate upon
real property within the district and also for the making of
assessments or charges against such real property as is deter-
mined to receive exceptional benefits over and above the
special benefits from improvements for which the uniform
levy is made. As wil be developed hereafter, the tax and the
making of assessments are not a single means for deriving
funds needed by the conservancy district, nor are they alter-
native methods whereby one method is used to the exclusion
of the other. Instead, the special benefits tax is a uniform levy
upon all of the real property within the conservancy district,
the proceeds of which may be supplemented by assessments
made against real property in those cases where exceptional

benefits are derived by certain landowners.

Section 62 of the Act, as amended by the Acts of 1961, Ch.
290, Sec. 21, as found in Burns' (1961 Supp.), Section 27-1562,
provides as follows:

"All the real property included within the district
shall constitute a taxing district for the purpose of levy-
ing special benefit taxes to pay for the expenses of
establishing the district, general p1'eliminary and ad-
minist1'ative expenses, and the expenses of preparing
the final plan, putting it into operation by constructing
the necessary works, and thereafter operating and
maintaining the district. This special tax shall consti-
tute and be the amount of benefits received, and shall
hA h~Q.Arl An i-'ci+ll1--yl Tr\~ +"h.o haTIufì:+ci" líìii"1" r)YV"nh.-H'I';"'\,... "'-"-.... ...... ...."".....4.i ..'J.J U.l.I'- ~.....i..i.lL¡"", \ \.U.J L'J.1J.p.tlc;~J."'J

The language to which emphasis has been supplied in the
above quotation was added by the 1961 amendment. Section 71
of the original Act, as found in Burns' (1960 RepL.), Section

27-1571, which formerly authorized a tax for preliminary
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expenses, was completely deleted by the Acts of 1961, Ch. 290,
Sec. 26, which amended said Section 71, supra, so that it no
longer concerns the authorization to levy a special tax for

preliminary expense. The language formerly found in the
original Section 71, supra, has been incorporated into Section
62, as amended, as found in Burns' 27-1562, supra, so that the

one levy, designated as the "special benefits tax," is for the
following multiple purposes. It provides funds for the estab-

lishing of the district, general preliminary and administrative
expenses, the expenses of preparing the final plan, putting it
into operation by constructing the improvement, for operation
and maintenance of the district, and also for the extinguish-
ment of obligations of the district, for which purpose the
revenues from this tax may be used as provided by Sections

72,73 and 84, all as amended, as found in Burns' (1961 Supp.),
Sections 27-1572, 27-1573 and 27-1584.

Supplementing the authority to levy the tax provided by

Burns' (1961 Supp.), Sections 27-1561 and 27-1562, supra,

Section 77, as amended, as found in Burns' (1961 Supp.), Sec-
tion 27-1577, and Section 78, as found in Burns' (1960 RepL.),
Section 27-1578, concern the budgetary processes required for

the levy of these taxes on the real property within the district,
which sections provide as follows:

27 -1577 "Prior to the first day of August, the board of

directors shall prepare a budget for the district. They
shall then determine the necessary levy of taxes on
the real property within the district to provide the

required funds. They shall set a date for the hearing,
which date shall not be later than the last Monday in
August, and give notice thereof by publication at least
once in one (1) newspaper of general circulation in
each of the counties containing land within the district.
The notice shall be published not less than ten (10)
days nor more than twenty (20) days before the
hearing.

"The budget shall be prepared and submitted at the
same time and in the same manner and with such
notices as are provided by the laws of the state relating
to the preparation of budgets by civil cities and towns.
Such budget shall be subject to the same review by the
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county tax adjustment board and the state board of tax
commissioners as exists under the general laws of the
state relating to budgets of civil cities and towns. If the
district is established in more than one county, the
budget shall be certified to the auditor of the county,

the court of which had exclusive judisdiction over the
establishment of the district; and said budget shall be
subject to review at the county level only by the county
tax adjustment board of that said county. And, if the
district is established in more than one county, such
notices provided shall be published in each county con-
taining land within the district, and any taxpayer
within the district shall have the right to be heard
before the county tax adjustment board having juris-
diction.

"All such tax levies shall be otherwise subject to the
provisions of Chapter 59 of the Acts of the Indiana

General Assembly of 1919, as the same has been
amended or may hereafter be amended; and only for
the purposes as provided in Chapter 59 of the Acts of
the Indiana General Assembly of 1919 shall a district
be deemed to be a 'municipal corporation.' "

27-1578 "Upon approval by the state board of tax com-
missioners, the board of directors shall certify the
tax levy to the auditors of any counties containing land
within the district.

"The auditors of the counties shall cause the levy to
be entered on the county treasurers' tax records for
collection. The treasurers of the various counties shall
collect the tax at the same time as other property taxes
are collected. After collection, in the month of June and
in the month of December, the auditors of the various
counties shall issue their warrants on the county treas-
urers to transfer the funds collected to the board of

directors of the district."

The nature of the tax, that is, the special benefits tax au-
thorized by Sections 61, 62, 77 and 78, as amended, was con-
sidered by the Indiana Supreme Court in its decision and
opinion in the case of Martin v. Ben Davis Conservancy Dis-
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trict (1958), 238 Ind. 502, 153 N. E. (2d) 125. On page 518
of 238 Ind., the court discussed the nature of both the special

benefits tax and the nature of the assessment in cases in which
the land would derive "exceptional benefits" stating:

"* * * Weare considering in this case a special
benefit tax based upon the benefits accruing from a
local public improvement in accordance with the special
wording of the statute above quoted. If the purpose of
the taxation is a local public improvement, as distin-
guished from a general political or governmental pur-
pose, the legislature can determine what general class
of property wil be benefited thereby, and provide for

the creating of a special taxing district to pay for such
improvements. In Gilson et al. v. The Board of Com-
missioners of Rush County (1890), 128 Ind. 65, 27 N.
E. 235, this court was faced with the contention that
personal property in a special taxing district should not
be taxed, as well as real property. We there held that
it was within the prerogative of the legislature, so long
as there was a reasonable basis therefor, to create local
taxing districts and determine the property that would
be specially benefited thereby which should bear the
burden of the improvements. In Board of Com'rs, etc. v.
Harrell et al. (1897), 147 Ind. 500, 46 N. E. 124, the

question was again reviewed and the principle again
approved. In Hutchins v. Town of Fremont (1924), 194
Ind. 74, 85, 142 N. E. 3, in connection with the same
question, this court said:

"'* * * That is, if the legislature has deter-
mined that only the real estate in a given dis-
trict is benefited, then if the assessment is uni-
form according to some recognized standard,
such as its value, area, or frontage, the consti-
tutiona1 requirement is satisfied.'

"It may be also said that if the assessment or tax to
pay for the local improvement is levied pro-rata in
accordance with the benefits received by the real estate,
it would also be in accordance with recognized stand-
ards of equality and uniformity. 5 1. L. E. Constitu-

tional Law, Sec. 211, p. 515.
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"We point out that the Act in this case, by its method
of operation, creates a special tax (ind assessment based
upon benefits received. Although Section 78 of the Acts
of 1957 (Burns' § 27-1578) provides for a uniform levy

within the district to raise revenue for the operation

and payment of indebtedness based upon special bene-
fits determined by appraisers, yet the Act provides for
the appraisal of damages to property injured and of
'exceptional' benefits to those who receive benefits over
and above those uniformly received throughout the dis-
trict. This provision recognizes that there may be in-
equalities in the benefits received (i.e., 'exceptional'
benefits as distinguished from 'special' benefits) and
makes provisions for payment accordingly. In its oper-
ation the landowners pay in proportion to the benefits
they receive and are granted damages in event such
exist. Acts 1957, ch. 308, § 64, p. 869, being § 27-1564
Burns' 1957 Replacement." (Our emphasis)

It would appear from the court's discussion above that all of
the real property within the district is considered as being

specially benefited by the improvement, so that all of such
property is subject to the special benefits tax levied at a uni-
form rate. The court's discussion recognizes that under certain
circumstances "* * * there may be inequalities in the benefits
received," in which event, the owners of land receiving what
are designated as "exceptional benefits" are liable for an addi-
tional charge, called the "assessment," as provided by Section
64, as amended, as found in Burns' (1961 Supp.), Section

27-1564, which provides as follows:

"Within thirty (30) days after the approval of the

final plan, the board of directors, or any freeholders

whose land is subject to the payment of the special
benefits tax, may petition the court to appoint apprais-
ers to determine if any of the lands, contained within

the district, receive exceptional benefits from the final
plan.

"The court shall appoint, after such petition, at least
three (3) competent, disinterested appraisers, who shall

examine the final plan and view the land and make a
report to the court of the existence and amount of any
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exceptional benefits. They shall return their report

within such time as the court may order.

"The board of directors shall assist the appraisers by
furnishing them with any information available and by
contracting for, or otherwise employing, qualified per-
sonnel to render any necessary technical assistance.

"The appraisers with the approval of the court may
delay their report until after implementation of the

final plan with construction drawings, specifications,
and detailed cost estimates. Further, if such implemen-
tation is done in parts, said report may be further
delayed with the approval of the court unti one or

more units of implementation have been carried
through the construction stage." (Our emphasis)

It is not the function of appraisers, appointed pursuant to the
above-quoted section, to evaluate or appraise all of the lands

within the district, nor to determine the value of the benefits

to all of the lands in the district, but rather to determine if
any lands receive exceptional benefits from the final plan, in
which event they make a report to the circuit court of the
existence and amount of any exceptional benefits. Section 65
of the Act, as found in Burns' (1960 RepL.), Section 27-1565,

affords any person or corporation, affected by the report of the
appraisers, the right of notice and hearing before the circuit
court on such appraisers' report, together with the right of
appeal to the Supreme Court of Indiana.

Sections 80 and 81, as found in Burns' (1960 RepL.), Sec-

tions 27-1580 and 27-1581, and Sections 82 and 83, as amended,
as found in Burns' (1961 Supp.), Sections 27-1582 and 27-

1583, concern the "assessment" against real estate in those
instances in which the land receives "exceptional benefits"

measurably greater than the special benefits which are re-
ceived by all of the land in the district. These sections provide
as follows:

27-1580 "If the appraisers have determined that there are
exceptional benefits to some properties measurably
greater than the special benefits which accrue from
the operation of the final plan, the board of direc-

tors shall prepare an assessment roll from the asses-
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sor's report, as approved by the court. The assessment
roll shall consist of a description of the parcel of land
exceptionally benefited, the name of the owner thereof,
as is listed on the tax duplicate, and the amount of the
assessment."

27 -1581 "The board of directors shall give notice by pub-
lication at least twice at weekly intervals in two (2)
newspapers of general circulation in each of the coun-
ties containing land within the district, or in one

(1) newspaper within the county if there is only one
(1) of general circulation, that assessments are due and
payable within sixty (60) days from the date of the

last publication. Payment shall be made at the offce of
the board of directors or, if the court shall so order, at
the offces of the treasurers of the various counties.

"The owners of land assessed for exceptional benefits
shall have the right to make payment in fulL. The board
of directors shall note such payment in the assessment
roll and give a receipt to the landowner paying. The
paynient of the assessment does not relieve the land
from being subject to the payment of any special bene-
fits tax." (Our emphasis)

27 -1582 "Any assessment not paid in full shall be paid

in instalments of not less than ten (10) years nor
more than twenty (20) years as the board of directors
may determine, and interest shall be charged at the
rate of six percent (6%) on the unpaid balance. All

payments of instalments or any delinquencies shall be
entered on the assessment roll.

"The procedure for collecting any assessments for
maintenance and operation shall be the same as for the
original assessment except that such assessment may
not be paid in instalments."

Clf""if"nO l'A.___"" __,_.__~______.L _.1__111__ _ 1:___ ___ .Ll," ____1¿; /-.LÜÖ¿) l1l1Y a:,:,e:,:,iIleIl~ :'W:iH ue a iieIl uil ~Ile rea! prup-
erty assessed, equal to taxes levied on such property.

If any instalments of assessments are unpaid, the

property shall be subj ect to the same rate of interest
and penalty as is otherwise provided by law for delin-
quent taxes. Real property on which assessments have
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not been paid shall be subject to sale as is otherwise
provided by law for the sale of property on which there
are delinquent taxes. Upon such sale the proceeds shall
be prorated equally as among the assessment and any
delinquent taxes. A sale for a delinquent tax or delin-

quent assessment shall not extinguish the assessment."

It is clear from the above that the assessment charge for ex-
ceptional benefits is a charge in addition to the levy of the
special benefits tax for which each landowner in the district is
liable. Further substantiation of this proposition is evidenced
by Section 90 of the Act, Acts 1957, Ch. 308, Sec. 90, as found
in Burns' (1960 Repl.) , Section 27-1590.

It may further be noted that there is provision in Section

61, as amended, which provision was added by the 1961 amend-
ment, and as found in Burns' (1961 Supp.), Section 27-1561,

supra, for "further" assessment pro rata for maintenance and
operation of the works of improvement.

Tending to confirm the conclusion herein reached concern-
ing the meaning and effect of the "special benefits tax" im-
posed by the Indiana Conservancy Act, reference is made to
another statute in which the Legislature has used the same
term. In the Acts of 1939, Ch. 23, Sec. 4, as amended, as found
in Burns' (1961 Supp.), Section 48-4932, concerning the

establishment of flood control districts, the Legislature used
the term "special benefit tax"; in that act, as far back as the

original version in 1939, it was specifically stated in said sec-
tion (referring to such a district) that "* * * all of the prop-

erty therein shall be conclusively presumed to be specially

benefited, * * *" and that "* * * all property therein shall
be subject to a special benefit tax * * *, which special benefit
tax is hereby declared to be and constitute the amount of
special benefits resulting to all of said property on account of
the construction and maintenance of such works."

Further, in discussing the 1937 Flood Control Act appli-

cable to cities of the first class, Acts of 1937, Ch. 43, as
amended, as found in Burns' (1961 Supp.), Section 48-4727,

the Indiana Supreme Court, in Book v. Board of Flood Con-

trol Commissioners (1959), 239 Ind. 160, 156 N. E. (2d) 87,
in upholding the provisions of that Act, held that proper flood
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control is a matter of general public concern within a limited
district, the costs of which should be borne uniformly by all
property owners therein on an a,dv(ilorein basis.

By way of summary, it is my opinion that each landowner
in the conservancy district is deemed, by law, to receive special
benefits, so that each such owner is liable for the tax desig-
nated the "special benefits tax" imposed at a uniform rate.
In addition thereto, any owner of land who receives "excep-
tional benefits," as determined by the report of appraisers, is
chargeable, in addition to the tax levied, with an "assessment"
because of such "exceptional benefits," the payment of which
does not relieve him of liabilty for the special benefits tax.

The assessment may be paid in full or in annual installments
of not less than ten years nor more than twenty years as the
board of directors of the conservancy district may determine,
with interest at the rate of six per cent, as provided in Burns'
(1961 Supp.), Section 27-1582, supra.

I believe that the foregoing answers all of your queries,

except one. Your letter implies that the special benefits tax
should not be imposed upon the assessed valuation of the land
benefited. I find nothing in the act supporting such conclusion.
Although the act "bases" the special benefits tax upon the
theory of benefits received, the presumption of the act is that
all land is specially benefited, the value of such benefits being
in proportion to the assessed valuation of the land so bene-

fited. There is no place in the act which authorizes the ap-
praisers to attempt to fix the value of benefits received by each
parcel of land in the district, which might be an insurmount-
able task if that were required. Instead, it is the function of

the appraisers to examine the final plan, view the land com-
prising the district and to make "a report to the court of the
existence and amount of any exceptional benefits." (Our em-
phasis)

Burns' (1961 Supp.), Section 27-1564, supra.

You wil also notice that the right of hearing with respect to
the appraisers' report inures to any person or corporation

affected by the appraisers' report.

Persons affected by the tax levy derive their right to a

hearing pursuant to Section 77, as amended, Burns' (1961

Supp.), Section 27-1577, siipra, at the time the hearing on the
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budget is had, which is to be prepared and submitted at the
same time and in the same manner and with the same notices
as provided with respect to the preparation of budgets of civil
cities and towns. All taxpayers have the same rights to appear
before the County Tax Adjustment Board and the State Board
of Tax Commissioners as exist under the general laws of the
state relating to budgets of civil cities and towns. The fact
that the procedure concerning the budget of the conservancy

district and of the levy of the tax on the real property within
the district is subject to the same provisions as apply to

budgets and taxes levied by civil cities and towns is indicative
of the fact that it is intended that the special benefits tax levy

apply to the assessed valuation of the real property involved.

Also, further tending to confirm the answer to this phase

of your inquiry, attention is directed to Section 71 of the Act,

Acts of 1957, Ch. 308, Sec. 71, in the original form in which
it was first enacted, as found in Burns' (1960 Repl.), Section
27 -1571. I have previously alluded to the fact that this section,

having originally provided for a separate tax levy for pre-
liminary expenses, was amended by the Acts of 1961, Ch. 290.
The former separate tax levy for preliminary expenses was

merged into the special benefit tax levy in Section 62 of the
Act, as amended, as found in Burns' (1961 Supp.), Section

27-1562, supra, and the place in the act, at which the former
Section 71 appeared, has been completely rewritten to provide

the authority for, and procedure by which, the board of direc-
tors of the conservancy district may effect loans from desig-

nated agencies of the federal government. However, of par-
ticular interest and relevancy to your question, as to the base
upon which the tax imposed by this act is to be applied, is the
fact that Section 71, supra, in its original form specifically
authorized a separate tax for preliminary expenses "at a level
and uniform rate" not to exceed a certain amount imposed "on
each one hundred dollars ($100) of assessed valuation." (Our
emphasis) There is nothing in the amendment to this section
by the 1961 General Assembly or in any other section as
amended by the Acts of 1961, Ch. 290, which would in the
least, imply that the Legislature intended to change the basic
idea that the tax authorized by this act is to be both at a

uniform rate and to be applied to the assessed valuation of the
real estate within the district.
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Thus, in conclusion, it is my opinion, on this latter phase,
that the special benefits tax is to be levied upon the same
assessed valuation of the real estate as is used for the levy of
general taxes.

OFFICIAL OPINION NO. 28

April 18, 1962

Mr. Albert Kelly, Administrator
State Department of Public Welfare

701 State Offce Building

Indianapolis 4, Indiana

Dear Mr. Kelly:

Your letter of March 6, 1962, reads as follows:

"Your offcial opinion is requested regarding the
responsibilty of the state and county departments of
public welfare for the payment of funds for the sup-
port or care of persons drawing public assistance under
the old age assistance, blind assistance or aid to de-

pendent children provisions of The Welfare Act of
1936, as amended, after such person has been commit-
ted to a state psychiatric hospital and is awaiting ad-
mission to such hospitaL.

"Your further opinion is requested regarding the
responsibility of the county department of public wel-
fare for the payment of funds for the support or care
of children made wards under the provisions of Chap-
ter 356 of the Acts of 1945, as amended, after such

child has been committed to a state psychiatric hos-
pital and is awaiting admission to such hospital."

Acts of 1957, Ch. 359, was entitled "An Act prescribing the
proceedings for the admission of mentally il persons to psy-

chiatric hospitals; anù prescribing penalties." Section 702 oÎ
the aforesaid Act wil be found in Burns' (1961 Supp.), Sec-

tion 22-4721, and reads as follows:

"If any person is found to be mentally il and is com-

mitted to a psychiatric hospital, the clerk of the circuit
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