
OPINION 10

livered in person to the borrower's last known address or, if
mailed, the day on which delivery and receipt of such notice
could normally be expected.

(2) The thirty day period commences immediately after
the expiration of the fifteen day period, following the notice,

as required by law, for the return of delinquent materials.

In the computation of time the provisions of Burns' 2-4704,

8upTa, should be observed.

OFFICIAL OPINION NO. 10

February 6, 1964

Mr. Harry E. McClain

Insurance Commissioner
509 State Offce Building

Indianapolis 4, Indiana

Dear Mr. McClain:

You have requested my Offcial Opinion on the following
questions:

'(This Department desires your offcial opinion

whether the Indiana Insurance Laws, as found in
Burns' Indiana Annotated Statutes, Sections 39-401
through 39-446, contemplate that the subject companies
may transact the business of health insurance as well
as the life and accident insurance specified therein.

HIn reviewing Section 39-421, we note authorization

is given for the insuring of partial and permanent dis-
ability. Does this authority extend to disability caused

by health conditions as well as accidents? If such dis-
ability caused by health conditions is authorized to be
covered, can a company organized under this act also
provide insurance benefits for health conditions which
are not disabling? In other words, could such a com-

pany provide medical benefits for physical treatments,
laboratory tests, minor surgery, etc., where the indi-
vidual was not disabled? vVe win appreciate your
opinion at your earliest convenience."
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The purposes for which mutual life and accident companies
on the assessment plan can be organized are found in the Acts
of 1897, Ch. 195, Sec. 1, as found in Burns' (1952 RepL.),

Section 39-421, which reads, in part, as follows:

"'Any number of persons, not less than five (5), a
majority of whom are citizens of this state, may asso-
ciate themselves together as a corporation, association

or society for the purpose of transacting the business

of life or accident, or life and accident, insurance, and
for the payment of partial and permanent disability
claims to living members, upon the assessment plan,
for the purpose of mutual protection and relief of its
members, and for the payment of stipulated sums of
money to the families, heirs, executors, administrators
or assigns of the deceased members, or for the pay-

ment of total and permanent disability claims to
living members of such company, association or
society, as the member may direct, in such man-
ner as may be provided in the by-laws, and may
receive money, either by voluntary donation or con-

tribution, for which purposes, they shall make, sign
and acknowledge, before any offcer authorized to take
acknowledgment of deeds in this state, articles of in-
corporation or association, in which shall be stated the
name or title by which such corporation, association
or society shall be known in law, the location of its prin-
cipal business offce (which offce must be located in
this state), the names and residence of the persons
signing the articles of incorporation or association, the
object of the corporation, association or society, with

its plan of doing business clearly and fully defined, the
number of its directors, trustees or managers and the
names of those selected tü serve until its first annual
meeting, and, in case of life corporations, association

or societies, the limit as to age of applicants for mem-
bership, which shall not exceed sixty-five (65) years,
and that medical examinations are required, but no

medical examination shall be required in case of acci-
dent corporations, associations or societies * :; *"
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A distinction exists between lifet health and accident insur-
ance. Basically speaking, in life insurance the loss of life is
the thing insured against; in accident insurance the accident

is the thing insured against; in health insurance disease is the
thing insured against. In any of the three, payments for dis-
ability may be made, but it is only one of the contingencies

flowing from the basic peril insured against and is not indica-
tive of the type of insurance. Similarly, payments may be
made for death in any of the three types of insurance, but
such benefits do not cause the primary insurance to be con-
sidered life insurance.

In 44 C. J. S. Insurance, §§ 2 and 18t are found the following
statements:

§ 2 "Accident insurance is insurance against loss or
damage due to accidental injury to the person
insured and resulting in disability or death."

§ 18 '(Health insurance is an indemnity to persons

for expense and loss of time occasioned by dis-

ease."

Also, in 29A Am. Jur., Insurance, § 1154:

"Generally speaking, health insurance is an under-

taking by one person to indemnify another for losses
caused by illness. It provides for indemnification of the
Insured against expenses and loss of time occasioned by

sickness and disease. Unlike accident insurance, which
applies to disability which is the natural and ordinary
result of external physical injury due to accident, sick

benefit or health insurance applies, in the absence of

some exclusionary clause, to all disability which is the
natural and ordinary result of disease arising from a
pathological condition."

In Elsey v. Fidelity & Casualty Co. of New York (1918),
187 Ind. 447, 120 N. E. 42, which case is cited with approval
in Pearlman v. Massachusetts Bonding & Ins. Co. (1955), 126
Ind. App. 294, 130 N. E. (2d) 54, the court, on pages 449 and
450, stated as follows:
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"The purpose of accident insurance is to protect
the insured against accidents that occur while he is

.. going aböut his business in the usual way, without any
thought of being injured or kiled, and when there is
no probability, in the ordinary course of events, that
he will suffer injury or death. The reason men secure
accident insurance is to protect them from the unfore-
seen, unusual, and unexpected injury that might hap-
pen to them while pursuing the usual and ordinary
routine of their daily vocation, or the doing of the
things that men do in the common everyday affairs of
life. "

The Acts of 1897, Ch. 195, Sec. 10, as found in Burns' (1952
RepL), Section 39-430, itself limits accident policies to include
only accidental injuries and makes no reference to disabilities
arising from disease. This section reads, in part:

"Any corporation, association or society organized to
insure against the contingency of death or physical

disability of the assured thereunder resulting from
accidental injuries * * * shall be deemed to be engaged
in the business of accident insurance upon the assess-

ment plan, and the business involving the issuance of
such contracts shall be carried on in this state only by

duly organized and authorized corporations, associa-
tions or societies, which shall be subject only to the
provisions and requirements of this act."

The statute authorizing the creation of assessment plan

companies does not specifically authorize the writing of health
insurance, as herein defined, nor can it be inferred, and such
power not being granted, the writing of such policies would

be in excess of the powers of such a company formed under
this statute.

It is my opinion that a mutual life and accident company

organized and operating under the 1897 Act may not transact
the business of writing health insurance. Having arrived at
,this conclusion, it becomes apparent that your second question
does not require an answer.
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