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to whether the municipality, in question, has any ordinance or
regulation of the fire department, which prohibits such addi-
tional employment. I have been advised that, in the instant
case, there is no such prohibitory ordinance or regulation.

Therefore, it is my opinion, that there is no constitutional
or statutory prohibition against the city engineer employing

city firemen for the purposes enumerated. In the instant case,
such employment of city firemen would not be in violation
of the Indiana Constitution, Art. 2, Sec. 9, supra, or the pro-
visions of Burns' 48-1247, supra. In conclusion it is my further
opinion that the responsibilty for a determination as to

whether such employment would be against public policy,
whether the duties of the two positions would be incompatible
with each other, and whether there is a conflict of interests
in such employment, rests with the appointing authority.

OFFICIAL OPINION NO. 57

September 25, 1964

Mr. M. Joseph Schwartz

Executive Secretary
Indiana Board of Pharmacy

State Offce Building
Indianapolis, Indiana

Dear Mr. Schwartz:

This is in response to your request for an Offcial Opinion

concerning the statutory exemption of certain medicinal

preparations containing narcotic drugs found in the Acts of
1935, Ch. 280, Sec. 8, as last amended by the Acts of 1961,
Ch. 90, Sec. 4, the same being Burns' (1964 Supp.), Section
10-3526.

You state in your letter:

"Recently it was brought to the attention of the
Indiana Board of Pharmacy, by the Federal Bureau

of Narcotics, that there is seemingly a conflict between
exemptions under the Indiana Law and those specified
by the Federal Law.
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"Under the Indiana Uniform Narcotics Law, spe-
cifically Burns' 10-3526, S. 1 (e), provisions were made
by the Indiana Legislature that one-quarter grain of
isonipecaine or any of its salts would be considered a
type of narcotic that would be exempt under the pro-
visions of the Statute. Under the Federal law the
one-quarter grain of isonipecaine or any of its salt,
is not exempt from statutory enforcement and there-

fore any Indiana Pharmacist operating under the ex-

emption provisions of the Indiana law would not be
exempt under the Federal law, placing the Registered
Indiana Pharmacist in jeopardy with the statutory
provisions of the Indiana law.

"The question is also raised by the Federal Govern-
ment that under Burns' 10-3526, S. 1 (d) that Cannabis
being exempt under said section of the Indiana law by
virtue of its medicinal qualities is not treated as a

drug having medicinal qualities by the Federal Gov-
ernment. In view of the possible conflict between the
Indiana and Federal laws in the instances herein cited,
it is determined that the matter should be submitted

to you for your offcial opinion.

"In terms of the above stated problem it is the posi-
tion of the Federal Government that the Indiana Board
of Pharmacy has the authority under the provisions of
Burns' 10-3526 S. 3 (a), to enact a regulation which
wil have the effect of removing any exemption placed
upon a drug by virtue of Burns' 10-3526, S. 1. More-

over, under said sub-section 3c, the Board has the
authority to remove any exemption which has there-
fore been given to any drug."

Your specific question is:

"With this background in mind, we respectfully re-
quest your offcial opinion as to whether or not the
Indiana Board of Pharmacy has authority under Burns'
10-3526, 3(a) and 3(c) to change any of these exemp-

tions established by the Legislature in Burns' 10-3526,

S. 1."
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The Uniform Narcotic Drug Act, s'upra, grants certain pow-
ers to the Indiana Board of Pharmacy necessary for the con-
trol and regulation of narcotics in this state. The Acts of 1935,
Ch. 280, Sec. 1, as amended, as found in Burns' (1964 Supp.),
Section 10-3519 (14b) provides:

" (b) The term 'narcotic drugs' shall also mean, but
shall not be limited to, any drug which the Indiana
board of pharmacy, after reasonable notice and oppor-
tunity for hearing, shall determine has an addiction-

forming or addiction-sustaining quality similar to that
of any narcotic drug as defined in subsection (a) of
this section. In the rules and regulations adopted by
the board under the provisions of chapter 120 of the
Acts of 1945, as said act may hereafter be amended,

the Indiana board of pharmacy shall issue a list of such
narcotic drugs and proclaim them to be narcotic drugs
as defined by this act. In the determination that any
such drug is a narcotic drug, the pharmacy board may
take into consideration the fact that such drug has
been determined to be a narcotic drug by the federal
narcotics law, as (or) has been determined to be a
narcotic drug by 'Presidential Proclamation.'''

Thus, the Board of Pharmacy may, through the administra-
tive rule making process, give "narcotic" status to any drug
which meets the criteria established by the General Assembly.

The section of the Uniform Narcotic Drug Act, referred
to in your letter, Burns' 10-3526 (3), supra, is a corollary

to the above quoted statute giving to the board the authority

to make an exemption of any drug to which it has caused

to be given "narcotic" status, when such drug is included in
a pharmaceutical preparation. This section (Burns' 10-3526

(3c), supra) also permits the board to remove any exemp-
tions it has given. Burns' 10-3526 (3), supi'a, provides:

"(3) (a) The state board of pharmacy may by regu-

lation exempt from the application of this act, to such
extent as it determines to be consistent with the public
,welfare, pharmaceutical preparations found by the
board after due notice and opportunity for hearing.
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"(A) either to possess no addiction-forming or ad-
diction-sustaining liability suffcient to warrant impo-
sition of all of the requirements of this act, and

"(B) does not permit recovery of a narcotic drug
having such an addiction-forming or addiction-sustain-
ing liabilty, with such relative technical simplicity and

degree of yield as to create a risk of improper use.

"(b) In exercising the authority granted in para-
graph (a) the board by regulation and without special

findings may grant exempt status to such pharma-
ceutical preparations as determined to be exempt un-
der the federal narcotics law and regulations and

permit the administering, dispensing, or sellng of such

preparations under the same conditions as permitted
by the federal regulations dealing therewith.

"( c) If the board shall subsequently determine that
any exempt pharmaceutical preparation does possess
a degree of addiction liabilty that, in its opinion, re-
sults in abusive use, it shall by regulation publish the
determination in (offcial gazette, newspaper of general
circulation, etc.). The determination shall be final, and
after the expiration of a period of six (6) months from
the date of its publication, the exempt status shall cease
to apply to the particular pharmaceutical preparation."

The crux of your question is based upon the first part of
Burns' 10-3526 (1), supra, which provides:

"Except as otherwise in this act specifically provided,
this act shall not apply to the following cases:

"(1) Prescribing, administering, dispensing, by or
under the direction of a licensed physician, vet-

erinarian, or dentist, or selling at retail by a licensed

apothecary of any medicinal preparation that con-
tains in one (1) fluid ounce, or if a solid or semi-solid

preparation, in one (1) avoirdupois ounce, (a) not

more than two (2) grains of opium, (b) not more than
one-quarter (14) of a grain of morphine or of any of
its salts, (c) not more than one (1) grain of codeine
or any of its salts, (d) not more than one-half (l/)

313



OPINION 57

of a grain of extract of Cannabis; nor more than

one-half (l/J of a grain of any more potent derivative

or preparation of Cannabis; (e) not more than one-

quarter (%J of a grain of isonipecaine or any of its
salts; (f) and not more than one (1) of the drugs

named above in clauses (a), (b), (c), (d), and (e)."

In my opinion, the language found in Burns' 10-3526 (3),

supra, cannot be construed as authority for the board to

change any of the exemptions which the Legislature has
specifically provided in Burns' 10-3526 (1), supra. This posi-
tion is supported by this State's Constitution and case law.

Article 4, Section 1, of the Indiana Constitution vests the

power to legislate in the General Assembly. The case law of
Indiana holds that the Legislature cannot delegate this law-

making power to a governmental offcer, board, bureau or
commission.

Bissel Carpet Sweeper Co. v. Shane Co. (1957), 237
Ind. 188, 195, 143 N. E. (2d) 415;

Blue v. Beach (1900), 155 Ind. 121, 133, 56 N. E. 89,
50 L. R. A. 64.

If your board were to change the exemptions provided by the
General Assembly in Burns' 10-3526 (1), supra, then, in
effect you would be amending or repealing an express enact-
ment of the Legislature. This would be in direct conflict with
the above cited authorities.

Therefore, in answer to your question, in my opinion, the
Indiana Board of Pharmacy is without authority to change
any exemptions established by the Legislature in Burns'
10-3526 (1), supra, notwithstanding the language found in

Burns' 10-3526(3a) and (3c), supra. There is no need for any
pharmacist to be placed in jeopardy as a result of this inter-
pretation. In the event that the state grants exemption status
to any drug, which the Federal government does not so
exempt, it is the duty of a pharmacist to comply with the
Federal law as to that particular drug.
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OFFICIAL OPINION NO. 58

September 28, 1964

Hon. Lee Clingan

R. R. # 3, Elm Drive
Covington, Indiana

Dear Senator Clingan:

I am replying to your letter of July 21, 1964, wherein you

ask for my opinion concerning the following questions having

to do with the Uniform Commercial Code, Acts 1963, Ch. 317,
as found in Burns' (1964 Repl.), Section 19-1-101 et seq.:

"(1) Does a County Recorder have the right to deny
a citizen of this state the opportunity to look at
any record located in the Recorder's offce in-
cluding but not limiting financial statements filed
under the provisions of the Uniform Commercial
Code?

"(2) Is a financial statement as required under the
Uniform Commercial Code a public record once
the same has been fied in the offce of the Re-
corder of a county located within the state?

"(3) Assuming that a person fies a request with the
County Recorder for a certificate of any pres-
ently effective financial statements and the Coun-
ty Recorder finds that there is none, is it not
necessary that said County Recorder issue to the
requesting party his signed certificate showing

that there is no presently effective financial state-
ment on file?

"( 4) Assuming that since July 1 the County Recorder
has made a charge of $1.00 to each person to
look at the file on financial statements even

though no certificate has been requested by the
inquirer, and assuming further that your opinion
holds that a citizen is permitted to look at these
records without charge, then is said person who
has been so erroneously charged entitled to a
refund from the County Recorder?"
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You set out in your letter various sections of the Acts of
1953, Ch. 115, found in Burns' (1961 Repl.), Section 57-601

et seq.; this act is popularly known as the Hughes Anti-Se-
crecy Law. Because of this, I am assuming you wish to
know what effect, if any, the Hughes Anti-Secrecy Law has
upon the records filed in the recorder's offce, particularly
those records filed in connection with the Uniform Commer-
cial Code.

Under the Uniform Commercial Code (hereinafter re-
ferred to as the "Code") Burns' 19-9-401 et seq., supra, coun-
ty recorders are required to accept for filing various financial
records such as financing statements, termination statements
and so forth. Burns' 19-9-407 (2), supra, provides:

"(2) Upon request of any person, the filing offcer
shall issue his certificate showing 1.vhether there is on
file on the date and hour stated therein, any presently
effective financing statement naming a particular debt-
or and any statement of assignment thereof and if
there is, giving the date and hour of filing of each

such statement and the names and addresses of each
secured party therein. The uniform fee for such a
certificate shall be one dollar ($1.00J plus fifty cents
(50¡&J for each financing statement and for each state-
ment of assignment reported therein. Upon request the
.filing offcer shall furnish a copy of (my filed financing
or othei- statement, security agreement or other sup-
porting paper for a 1miform fee of fifty cents (5O¡)

per page. If such request includes certification the
filing offcer shall charge a uniform fee of one dollar
($1.00J for each certificate." (Our emphasis)

Under this section, interested persons are able to gain infor-
mation necessary for the conduct of their business. Notwith-
standing this provision of the Code, your first question is
directed to the unlimited access to all documents, including

those filed under the Code, by interested persons, without
payment of fees.

In my opinion, the Legislature did not intend the records
filed with county recorders to be available indiscriminantly
to all persons. In the first instance, county recorders are
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bound to protect the integrity of their records. This principle
has been noted several times in decided cases of the Indiana
Supreme Court. In fact recorders have been held liable on
their bonds for failng to index recorded instruments prop-

erly.

Mechanics Bldg. Assn. v. Whitacre (1883), 92 Ind. 547;

State ex rel. Lowry v. Davis (1888), 117 Ind. 307, 20
N. E. 159;

Reeder v. State ex rel. Harlan (1884), 98 Ind. 114.

Obviously, the county recorder could not allow the records

intrusted to him to be subject to the indiscriminate and un-

controlled access of the public and stil insure their integrity.

Nor did the Legislature intend such a result when they en-
acted the Hughes Anti-Secrecy Law.

"Public records" as used in the Hughes Anti-Secrecy Law,
are defined in Burns' 57-602, supi-a:

"(1) The term 'public records' shall mean any writ-
ing in any form necessary, under or required, or
directed to be made by any statute or by any rule or
regulation of any administrative body or agency of the
state or any of its political sub-divisions."

This section must be read in pari materia with Burns' 57-601,

supra:
"Pursuant to the fundamental philosophy of the

American constitutional form of representative gov-
ernment which holds to the principal that government
is the servant of the people, and not the master of
them, it is hereby declared to be the public policy of

the state of Indiana that all of the citizens of this
state are, unless otherwise expressly provided by law,
at all times entitled to full and complete information
regarding the affairs of government and the offcial acts
of those whom the people select to represent them as
public offcials and employees.

"To that end, the provisions of this act shall be
liberally construed with the view of carrying out the
above declaration of policy."
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The above definition of "public records" limits such records
for the purpose of the act to those which by statute or regu-
lation are "required, or directed" to be in writing or where
the statute or regulation requires a record in a "form neces-

sary" to be in writing. Conceivably, under a very liberal

construction of this definition, documents filed under the
Code would be public records; however, the Hughes Anti-
Secrecy Law is a penal statute, providing for fines and
imprisonment for violation thereof. Consequently, a liberal
construction is not permissible; on-the-contrary, a strict con-
struction is required. Further the Legislature intended filings
under the Code to be "public records," they would not have
enacted the provision set out above in Burns' 19-9-407 (2),

supra.
As noted in Burns' 57-601 and 57-602 (1), supra, set out

above, the purpose of the Hughes Anti-Secrecy Law is to
make available to members of the general public, public
records containing information regarding the affairs of gov-
ernment and the offcial acts of offcials and employees. How-
ever, the Legislature, by this statute, has not restricted itself
from placing conditions upon the availabilty of such infor-

mation. Burns' 19-9-407 (2), supra, is not an isolated ex-

ample of the manner in which the Legislature has restricted
or conditioned the availabilty of information found in the

offce of a public offcial to members of the general public by
first requiring the payment of a fee. For example, in Acts
1945, Ch. 304, Sec. 8, as amended and found in Burns' 47-2408,
the General Assembly requires the Bureau of Motor Vehicles

to charge a fee before giving registration or title information
to members of the public.

This is not to say that the public is to be denied access to the
information in the archives of the county recorder; however,

such access must be orderly and controlled so as not to thwart
the purpose for which the records were filed with the recorder
in the first place. Since the county recorder, and the county
recorder alone, is responsible for keeping inviolate the records
filed with him, only he can determine what procedures wil
be followed in his offce to allow access to recorded instru-
ments. The only provision for access provided by the Legis-
lature in regard to the Uniform Commercial Code is that

found in Burns' 19-9-407 (2), supra.
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Therefore, in answer to your first and second questions, I
am of the opinion that a county recorder has the right to
control access to the records filed in his offce and that while
a financing statement filed pursuant to the Code may be a
public record within the meaning of the Hughes Anti-Secrecy
Act, the Legislature has in some respects limited the public's
access to it.

In answer to your third question, it is my opinion that the
county recorder is required to certify as to either the existence
of or lack thereof of a presently effective financial statement

in his files. Burns' 19-9-407 (2), supra, uses the language,
"whether there is on file * * *." This language indicates that
the recorder has an affrmative duty upon the request of an
interested party and the payment of the prescribed fee to
certify to such party whatever his records disclose. Under

the Code, it is just as important for an interested person to
know that no presently effective financial statement is on file
as it is to know such an instrument is on file.

Since the answer to your first and second questions are in
the negative, it is unnecessary to answer your fourth and
final question.

OFFICIAL OPINION NO. 59

October 8, 1964

A. C. Offutt, M. D.
State Health Commissioner

Indiana State Board of Health
1330 West Michigan Street

Indianapolis, Indiana

Dear Doctor Offutt:

This is in reply to your letter of September 15, 1964,

wherein you ask the following questions:

"1. Does the State Board of Health have the authority

to make grants to offcial local health departments
from state appropriated funds in cooperation with
the Federal Government?
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"2. Does the State Board of Health have the authority

to make grants to voluntary, not-for-profit organi-
zations from state funds in cooperation with the

Federal Government?"

You state in your letter:

"Recently federal auditors of the Comptroller Gen-

eral's offce questioned the authority of the Indiana

State Board of Health to make grants from state ap-
propriated funds to other agencies. The auditors raise
this question in relation to a rule in the Federal Grants
Manual. The rule, HGM Part II-3-51.10 (b), states,
'* * * except as otherwise authorized by the Surgeon

General, the provisions of state or local law which
are applicable to the expenditure of money appropri-
ated by the state or local subdivision shall apply re-
spectively to federal monies paid to the state or to a

political subdivision of the state as a cooperating

agency * * *'"

The answer to both of your questions is found in Acts 1947,
Ch. 178, the same being Burns' (1961 Rep1.), Section 61-1301

et seq. This act concerns state co-operation with the Federal
Government in the acceptance of benefits under various Acts
of Congress. Burns' 61-1301, siipra, provides:

"The state, or any political subdivision thereof, are
each hereby authorized and empowered to the full
extent authorized by the Constitution of Indiana and
not prohibited by law, to accept the provisions of any
law of the Congress of the United States of America,

or any rule, regulation, order or finding made pur-
suant thereto, now or hereafter in force, which, upon
acceptance, authorizes the state, or any political sub-
division thereof, to cooperate with the federal gov-
ernment, or to receive benefits for itself or any of its
citizens and the state, or any poliical subdivision

thereof, is hereby authorized and empowered to do any
and all acts, and to make any rule, regulation, order,
or finding, that may be necessary to cooperate with
the federal government or to effectuate the purposes
of any such federal law."
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