
V.

ETHICAL ISSUES

Eight ethicists and philosophers prepared for the Commission papers out-

lining their views on research on the fetus. Summaries of each of these papers

follows:

Sissela Bok, Ph. D.

Dr. Bok identifies two lines of argument opposed to research on the

fetus: (1) the fetus is a person and, consequently, research without its con-

sent and not for its benefit is an assault upon its humanity; and (2) research

on the fetus will lead society to condone research on other categories of the

defenseless. Dr. Bok answers these arguments and concludes that, in order to

seek knowledge not otherwise obtainable, research should be permitted at early

gestational stages, provided careful safeguards are utilized.

The first argument is countered by a presentation and discussion of four

reasons for protecting humans from harm: (1) the victim's anguish, suffering

and deprivation of continued experience of life; (2) the brutalization of the

agent; (3) the grief of those who care about the victim; and (4) the establish-

ment of a pattern that ultimately will harm all of society. Dr. Bok contends

that none of these reasons apply in the early stages of gestational life.

The second argument against research on the fetus advances the last

reason for protecting humans from harm as crucial even with respect to research

in the first weeks of gestational life. Dr. Bok asserts that no data have been

developed to support the applicability of the fourth reason to research on the

fetus, and that, in any case, safeguards can be developed to prevent the alleged

sequential abuses.

Since the fetus is not a person, consent on its behalf is unnecessary.

However, maternal consent should be obtained, even for research following

abortion, in deference to the woman's sensitivities.
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Dr. Bok concludes that since the means are defensible and the end is desir-

able, research on the fetus should be permitted during the first 18 weeks of ges-

tational age and when the fetus is under 300 grams in weight. These limits pro-

vide a margin of safety to prevent accidental experimentation on a viable fetus.

Only therapeutic research on a fetus older than 18 weeks or more than 300 grams

in weight should be permitted.

Dr. Bok would permit research on a fetus scheduled for abortion, provided

the mother consents and the research is properly reviewed. She would not pro-

hibit experimentation which keeps a nonviable fetus alive for a period of time

or which hastens its death.

Joseph Fletcher, P. P.

"Rightness and wrongness are judged according to results, not according to

absolute prohibitions or requirements. " This statement provides a key to under-

standing the position taken by Dr. Fletcher regarding the ethics of research on

the fetus. The result which justifies such research is the safety of people,

especially children, from genetic and congenital disorders, uterine infections

and a host of other maladies.

Dr. Fletcher states that the core question is whether the fetus is a per-

son. He contends that although the fetus is a potential person, it does not

become an actual person, ethically and legally, until it is born alive and lives

entirely outside the mother's body with an independent cardiovascular system.

Until the fetus becomes an "actual person" it is an "object, " a nonpersonal

organism which has value only insofar as it is wanted by its progenitors. It

is not entitled to protection as a human subject whether viable or not until it

becomes a live-born baby.

Dr. Fletcher states that the following categories of research on the fetus

may be justified, depending upon the clinical situation and the design: (1) use

of a dead fetus ex utero with or without maternal consent; (2) use of a live

fetus ex utero, nonviable or viable, if survival is not wanted and there is

maternal consent; (3) use of a live fetus in utero if survival is not wanted

and there is maternal consent; and (4) use of a live fetus in utero, even if

survival is intended, if there is no substantial risk to the fetus and if there

is maternal and paternal-spouse consent.
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Finally, Dr. Fletcher concludes that regulations by the Executive Branch

and legislation by Congress (even though temporary) restricting research on the

fetus are unethical if the ethics they are based upon are not fully and frankly

disclosed.

Marc Lappe, Ph. D.

Dr. Lappe's essay is developed from a "natural law" perspective. It

defends five principles pertaining to research on the fetus and makes five

policy recommendations to the Commission.

(1) The wanted fetus has a right to protection in utero. This prin-

ciple is based on its unique vulnerability to environmental insult which might

interfere with the fulfillment of its genetic potential.

(2) Principle (1) is not altered by societal acceptance of abortion.

The Supreme Court has allowed a woman to decide that a fetus will no longer

receive her protection; it does not follow that others in society are similarly

authorized. Further, living fetuses ex utero have claims on our duties to afford

them protection from experimentation by virtue of our basic medical tenets to

preserve life. The Supreme Court offered no guidance on how to treat the fetus

once out of the womb.

(3) The conditions under which society respects the fetus' right to

protection are compromised by the decision and actions taken in the course of

an abortion. Moral concern for the fetus dictates a choice of procedures which

subject the woman to minimal morbidity risks while expeditiously expelling the

fetus and rendering it incapable of survival.

(4) The costs of research on the fetus should be balanced by resul-

tant goods. Society should make efforts to endow the abortion process with

values it would not otherwise have had. Abortion-related research is therefore

justified if and only if it is intended to aid other fetuses.

(5) The definition of fetal death and the application of the defini-

tion must be made independently from any possible future use of the fetus in

experimentation.
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Dr. Lappe notes that the problem of consent gives us most difficulty in

that even if the fetus were accorded full rights of personhood, it would not do

to delegate the parent as proxy since (in the case of abortion) the parent can-

not be said to have the interests of the fetus at heart. He offers no solution

to the problem, however, except to observe that were the fetus regarded as worthy

of all the rights of personhood, we would not sanction nontherapeutic research

at all.

Dr. Lappe recommends that the Commission (1) affirm its commitment to

protect fetuses in utero; (2) provide a statement of concern for abortion-related

abuse or neglect, including maternal exposure to harmful agents and insensitive

or unethical choice of abortifacients; (3) limit research on the fetus in utero

which is to be a subject of abortion to cases where no risk to the fetus is

involved and the purpose of the research is to aid fetuses as a class; (4) restrict

basic nonviable fetal research intended to benefit society generally to dead

fetuses; and (5) require that fetal death be ascertained by criteria which sepa-

rate the purposes of experimentation from the choice of abortion method and from

the methodology used to ascertain that death has occurred.

Richard A. McCormick, S. J.

Dr. McCormick defends a moral position concerning research on the fetus

and distinguishes it from an acceptable public policy concerning such research.

Public policy is to be determined, not only by morality, but by feasibility as

well. The feasibility test is particularly difficult in a society characterized

by moral pluralism and cultural pragmatism.

Dr. McCormick holds that parents may give proxy or vicarious consent for

a child to participate in nontherapeutic experimentation where there is "no

discernible risk or undue discomfort. " Proxy consent is morally legitimate

insofar as it is a reasonable construction of what the child ought to choose if

it were able. This position is rooted in the premise that all humans, including

children, have an obligation in social justice to contribute to the benefit of

the human community. The same obligation can be extended to the fetus. Research

on the fetus is morally permissible if maternal proxy consent is obtained, abortion

is not contemplated, the risk or discomfort to the fetus is not discernible, and

the results of the experiment cannot be obtained in any other way. Because
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Dr. McCormick judges most abortions to be immoral, experimental procedures prior

to, during, and after abortion (except in the rare instances of legitimate abor-

tion) are morally objectionable because they cooperate with and profit from an

immoral system. While Dr. McCormick regards such cooperation as morally objec-

tionable, he believes that his moral position cannot be fully adopted as public

policy, since it cannot pass the feasibility test in a society which allows large-

scale abortions.

Dr. McCormick recommends that the measure of proxy consent regarded as

valid for subjects of research who are children is suitable to determine accept-

able research on the fetus. He makes the following policy proposals which

acknowledge both the moral pluralism and the cultural pragmatism characteristic

of American society: (1) the research must be necessary; (2) the researcher

bears the onus of showing the necessity; (3) there must be no discernible risk

for the fetus or the mother or, if the fetus is dying, there must be no added

pain or discomfort; (4) the researcher bears the onus of showing that there is

no discernible risk; (5) these policy demands must be secured by adequate review

and prior approval of all research on the fetus.

Paul Ramsey, Ph. D.

Dr. Ramsey seeks to distinguish between fetal life and fetal viability.

Life, he suggests, should be defined for the fetus according to the presence or

absence of vital signs which define life and death in other individuals. Viabil-

ity should not be confused with life, for a fetus may be living yet nonviable.

This new human research subject, one which is neither dead nor viable, is the

subject of Dr. Ramsey's essay. He is not willing to say it may be entered into

research protocols, but he does say that care should be taken not to enter a

viable infant by mistake. To this end he ire commends that viability be defined

for research purposes on the safe side of possibly viable birth weight, crown-

rump length or gestational age. He makes the following proposals to the Com-

mission:

(1) The Peel Report prohibits procedures carried out with the delib-

erate intent of ascertaining the harm they might do to the fetus. Such a pro-

hibition should be included in the American policy as well. "Do not harm"
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encompases "intend no harm. " This principle embraces the intention of the

physician and not merely "codes of action. "

(2) The subjective rule (Peel) must be supplemented by an objective

limitation of risks by categorically prohibiting research in anticipation of

abortion if that research entails known or uncertain risks.

(3) Respect for the dignity of human life must not be compromised

whatever the age, circumstances, or expectation of life of the individual. The

recent Supreme Court decision on abortion did not nullify the obligation to pro-

tect the developing fetus from harm, even if that harm is less than abortion.

(4) Vital functions of an individual abortus should not be artifi-

cially maintained except where the purpose of the activity is to develop new

methods for enabling that abortus to survive to the point of viability.

(5) Ethical standards applicable to research on the fetus are the

same as would be subscribed to in proposed research on the unconscious, on the

dying (in the case of spontaneous abortion), on the (perhaps justly) condemned

(in cases of induced abortion), or in experimentation with children.

For the most part, this means that the use of these subjects in nonthera-

peutic research is an abuse, for one ought not to "presume" or "construe" consent

for acts of charity. Dr. Ramsey agrees with Dr. McCormick that "one stops and

should stop precisely at the point where 'construed' consent does indeed involve

self-sacrifice or works of mercy. The dividing line is reached when experiments

involve discernible risk, undue discomfort, or inconvenience. "

Seymour Siegel, D. H. L.

Dr. Siegel makes the following points:

(1) A bias for life is the foundation of the Judeo-Christian world-

view and it undergirds medical research. It may be affirmed outside the Judeo-

Christian tradition. The bias for life requires individuals to strive to sustain

life where it exists, not to terminate or harm life, and in cases of doubt to

be on the side of life. A present individual takes precedence over a possible

future individual. The bias for life is to be exercised whatever the status of

the life before us and whatever the life expectation may be.
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(2) The indeterminancy of the future requires that utmost caution

should be employed in all decisions relating to research on the fetus, since

neither the medical nor the social effects of such research can be predicted

with certainty.

(3) The fetus is not the same as an infant since it has no indepen-

dent life system and is tied to the mother.

(4) A fetus has real but limited rights, derived from its potential

human life. The fetus' right to life is mitigated when the fetus threatens

someone else's life; however, unless such a. threat is present, the fetus'

potential humanity requires that we protect and revere its life.

(5) The fetus in utero may be the subject of research that (a) helps

the mother, (b) is harmless to the fetus, or (c) is designed to help the fetus.

Dr. Siegel endorses the Peel Commission dictum that no procedures may be carried

out to see what harm they might do the fetus.

(6) The fetus ex utero has more rights than the fetus in utero. Pro-

longation or early termination of the nonviable fetus should be prohibited.

(7) Criteria for death of the fetus should be the same as for other

individuals.

(8) Consent of the mother or guardian is ordinarily sufficient, but

parental consent, when an abortion is contemplated, is dubious. For such cases,

consent should be supplemented by a special board. There must be strict separa-

tion of attending physician and researcher.

(9) Proposed guidelines: (a) fetal research should be limited to

cases which present no harm or offer assistance to the life system of the sub-

jects; (b) no procedures should be permitted which are likely to harm the

fetus--before, during, or after abortion; (c) a fetus ex utero and alive should

not be subject to research unless it is intended to enhance the life of that

fetus or unless the research involves no risk to the subject; and (d) criteria

for determining death of the fetus should be the same as for other human indivi-

duals.
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LeRoy Walters, Ph. D.

Dr. Walters surveys various ways of categorizing research on the fetus:

(1) according to the condition of the fetus, (2) according to the chronological

age of the fetus, and (3) according to the formal object of the research.

He concludes that research on the fetus is not one but many things, and

he focuses on nontherapeutic research on the fetus because it seems to raise

serious public policy questions, and on research before, during and after

induced abortion since that is a primary concern of the Commission's authorizing

legislation. Four possible positions can be developed with respect to such

research. Dr. Walters defends the position that nontherapeutic research on the

fetus should be permitted only to the extent that such research is permitted on

children or on fetuses which will be carried to term.

The essay endorses McCormick's thesis that parents may properly consent

to a child's participation in nontherapeutic research which the child should

be willing to take part in if the child were able to consent. This position

is extended to cover the prenatal period as well. Because of difficulties

associated with consent in cases where an abortion decision has been made, non-

therapeutic research procedures should be permissible in the case of fetuses

before or after abortion to the extent that they are permissible in the case of

fetuses which will be brought to term. This position supposes that there is

substantial continuity between previable and viable fetal life and postnatal life.

Although public policy making includes an ethical component, it also

includes other factors, such as continuity with generally accepted societal

principles, accommodation of a variety of belief systems and interests, and

clearly understandable formulation. Three public policy propositions are

recommended, all of which are based upon a policy of equality of treatment for

all categories of human subjects: (1) nontherapeutic research on children

should be permitted, if such research involves no risk or only minimal risk to

subjects; (2) nontherapeutic research on fetuses which will be carried to term

should be permitted, if such research involves no risk or minimal risk to the

subjects; (3) nontherapeutic research procedures which are permitted in the

case of fetuses which will be carried to term should also be permitted in the

case of (a) live fetuses which will be aborted and (b) live fetuses which have

been aborted.
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Richard Wasserstrom, Ph. D.

Dr. Wasserstrom identifies four views concerning the status of the human

fetus. He endorses the view that the fetus is in a unique moral category,

closest to that of a newborn infant. The fetus has great value because of its

potential to become a fully developed human being. It follows that abortion is

morally worrisome because it involves destruction of an entity that possesses

the potential to be and to produce things of the highest value. It also follows

that if abortion has already taken place and the fetus is nonviable, then

research in no way affects the fetus' ability to realize any of its potential.

Dr. Wasserstrom states that the resolution of the problem of consent for

research on the fetus depends entirely on how one views the status of the fetus.

That is, if one views the fetus as tissue, then consent on behalf of the fetus

is meaningless. If one views the fetus as a child, then proxy consent is

necessary. Dr. Wasserstrom believes, however, that even if the fetus is con-

sidered to be only tissue, consent should be obtained from the parents out of

respect for their sensitivities.

Because abortion is a morally worrisome act, the decision to have an

abortion should be kept easily revocable until the time of its performance. For

this reason, Dr. Wasserstrom recommends that no research on the fetus in utero

should be permitted if it involves a substantial risk of injury to the fetus.

Dr. Wasserstrom concludes that research on the nonviable fetus ex utero

is permissible provided that: (1) the mother (if unmarried) or both parents

consent before the abortion; (2) a review body has determined that the research

may yield important information not otherwise obtainable; (3) the medical

counselors of the pregnant woman have in no way been affiliated with the

experimentation; and (4) the fetus is not possibly viable.

(An analysis of the papers summarized above was prepared for the Com-

mission by Stephen Toulmin, Ph. D. This analysis is set forth in its entirety

in the Appendix. )
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