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of bail tendered by the prisoner. It is my further opinion that
the authorization and duty of the sheriff to accept a cash
bail or a cash deposit in lieu of bail exists whether or not the
clerk of the court is available at the time.
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Collected in Certificate of Deposit.

Opinion Requeste'd by Mr. Bryce Bottom, Deputy State Ex"
aminer.

am in receipt of your request for an opinion concern-
ing the crediting of interest received on municipal funds in-
vested in certificates of deposit. Your specific questions were:

1. Does the 1967 Act require that interest earned
on certificates of deposit be placed in the ' gen-
eral fund' of the particular city, county or other
governmental unit, even though invested from
special funds of municipality, such as muni-
cipal utility funds, the motor vehicle highway
fund, pension funds, etc. ?

2. May property taxes collected by the county treas-
urer be invested in certificates of deposit pend-
ing distribution to the municipal corporations and,
if so, does the interest become a part of the
county general fund ?"

Acts 1967, ch. 84, amends the Depository Act of 1937
(Acts 1937, ch. 3) by adding to its 16th section a new sub-
section (e) which reads as follows:
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" (e) In addition to all other powers conferred by
law upon the board of finance or governing board of
any municipal corporation, it may, upon the certi-
fication of the treasurer of any municipal corporation
that cash of the municipal corporation on deposit is
in excess of the daily cash requirements of the mu-
nicipal corporation anticipated for the next succeed-
ing ninety (90) days, authorize the treasurer of such
municipal corporation to deposit such excess of funds
in certificates of deposit issued by state banks or trust
companies, by mutual savings banks or by national
banks having their principal offces within the same
county or counties as the municipal corporation. If the
municipal corporation does not htve an individual
functioning as a treasurer then the above certifica-
tion may be made upon majority vote of the govern-
ing board of (orJ counciL Certificates of deposit shall
mature by their terms ll-ot less than ninety (90) days
from the date of the issuance thereof, and shall bear
interest at the same rate of interest payable on dor-
mant funds of the state of Indiana deposited in de-
positories on certificates of deposit as provided by
law. Any public depository insurance assessment pay..
able by a depository on certificates of deposit under
the provisions of this act shall be deducted from the
interest otherwise payable on such certificates of de-
posit. Certificates of deposit may validly provide that
unless and until the treasurer of the municipal cor-
poration or designated representative of any munici-
pal corporation not having a treasurer shall give the
issuing bank not less than thirty (30) days written
notice of his intention to withdraw the same in whole
or in part at the maturity thereof, each such certifi-
cate of deposit shall be automatically renewed at its
maturity for an additional term of ninety (90) days.
Any and all interest derived from deposits made pur-
suant to the provisions of this act shall become a
part of the general fund of the respective municipal
corporations. Burns 61-637 (Emphasis added.
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Your questions, read directly, seem to be limited to the
applicability of the statute above to a small number of spe-
cified classes of funds. However, certain .of those classes,
such as municipal utility funds and pensi.on funds, embrace a
multitude of individual funds, and each individual fund is
regulated by statutes peculiar to that fund. Thus an individu-
al examination of each .of the individual funds that are pr.oP-
erly included in your questions would result in an unduly
ponderous .opini.on.

It appears that the basic thrust of y.our questions is
whether the emphasized porti.on of the statute ab.ove would
require the interest earned .on certificates of deposit pur-
chased with the moneys of a- special fund in the possession
.of a municipal corp.oration t6 he credited to the general fund
.of the municipal corporation rather than to the fund fr.om
which the moneys invested were derived. Theref.ore, I shall
attempt to answ that underlying question by setting .out

the principles that must be considered in determining the
status of any individual fund and illustrating each principle
with .one .of the funds menti.oned in y.our question. In doing

, I shall consider firemen s pension funds in certain cities
.of less than 114 500 populati.on, property taxes that have
been collected by the county treasurer and are awaiting dis-
tribution to political subdivisions within the county, surplus
moneys of a town-owned municipal utility, and the motor
vehicle highway fund.
1. The Firemen s Pension F'unds in all cities, except those

cities having a population of 114 500 or more and those cities
having a smaller populati.on which have ch.osen to be treated
as having that population, are established and regulated by
Acts 1905, ch. 129, ~~ 182 through 194, as amended, the
same being Burns ~~ 48-6501 through 48-6515. Section 186
.of the Act, as amended by Acts 1943, ch. 143, ~ 1 Burns
~ 48-6505, concerns the investment of such funds, and pro-
vides in part:

Except as hereinafter .otherwise provided the
board .of trustees of the firemen s pension fund may,

at any time after considering the probable demands
UP.on such fund, determine what part there.of may be
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safely drawn therefrom for investment f.or revenue
purposes; and having so determined, shall enter their
proceedings at length upon their record, and shall
cause a warrant to be drawn for such am.ount, pay-
able to the .order .of its president, which warrant shall
upon its face show that such am.ount is drawn for
investment for revenue purposes. And thereupon such
board of trustees shall determine in what manner it
shall be invested; which may be by the purchase of
any of the interest-bearing bonds of the United States
or of the state .of Indiana, .or of any b.onds issued by
any county, city .or t.ownship, or .other municipal cor-
porati.on of this state, .or any street, sewer or other
improvement bonds of any city .or town .of this state
.or in shares .of any federal savings and loan associa-
tion .organized under an Act of Congress kn.own as the
Home Owners' Loan t\ct of 1933, and amendments
thereto, having its principal .offce in the state .of Indi-
ana, or .of any building and loan association .or sav-
ings and loan association organized and operating un-
der the laws .of the State of Indiana whose acc.ounts
are insured by the Federal Savings and Loan Insur-
ance C.orporation as pr.ovided in Title IV .of the N 
tional H.ousing Act, as n.ow or hereafter amended, but
no shares shall be purchased in excess .of the amount
of insurance pr.otection afforded a member .of invest-
.or .of any such institution. . . .

In 1940 the Attorney General was asked whether the fire-
men s pensi.on fund came under the Dep.osit.ory Act. His re-
ply, as found in 1940 O. G. p. 166, at 167, was:

The Public Deposits Insurance Fund Act does not
repeal the investment pr.ovisions .of the policemen
and firemen s pension fund acts but is supplementary
thereto and has the effect of requiring that monies be-
I.onging to said funds and held as current checking
balances, pending disbursement to proper beneficiar-
ies or to pr.oper investment purposes under the pen-

si.on fund laws, shall be deposited in accordance with
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the Public Deposits Insurance Fund Act and shall be
entitled to the protection afforded by that act.

I n.ow conclude that inasmuch as the investment .of the
Firemen s Pension Fund created by Acts 1905, ch. 129, 
not regulated by the Depository Act, then any amendment
of the later Act, such as that contained in Acts 1967, ch.

, that d.oes not expand the coverage .of that Act cannot
in any manner affect the investment of the Pensi.on Fund.

Thus, the first questi.on to be answered in determining
whether the 1967 amendment of the Depository Act would
permit the investing the m.oneys of special fund in cer-
tificates of deposit and credit ng the interest received to the
general fund of the municipal corporation is whether the
investment of that fund is subject t.o the Depository Act.
2. The second principle can best be illustrated by consid-

erati.on .of the :r9neys that have been collected as property
taxes by the county treasurer and are awaiting distribution
to the several political subdivisions within the county.

Considerati.on of such moneys could to a large extent be

eliminated by noting that the fifth section .of the Depository
Act, as last 'amended by Acts 1967, ch. 54, ~ 1, the same
being Burns 61-626, is, to advance to requesting municipal
corporations as much as 95 % .of the taxes collected even prior
to the semiannual distribution. Thus the county treasurer
cann.ot invest that 95 .of collected taxes in "certificates of
deposit (that) shall mature by their terms n.ot less than ninety
(90) days .of the issuance thereof.

This, however, is not the, argument I will use to support
my conclusi.on that the county treasurer cannot invest such
funds in certificates .of deposit. Though valid, that argument
would not apply to the 5% .of collected taxes not subject to
advance distribution, nor would it illustrate the principle that
caused this fund to be selected for discussion.

The subsection added to the Depository Act by Acts 1967

ch. 84 , Burns 61-637, set out in full above, specifically
provides that:

upon the certification .of the treasurer .of any
municipal c.orporation that cash of the municipal cor-
poration on deposit is in excess .of the daily cash re-
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quirements of the municipal corporation anticipated
for the next succeeding ninety (90) days, (the board
.of finance may) authorize the treasurer of such mu-
nicipal corporation to deposit such excess of funds
in certificates .of deposit. . . ." (Emphasis added.

Taxes collected by the county treasurer for the benefit .of

the governmental units within the county are not "cash of
the municipal corporation." Thus, the 1967 amendment of
the Deposit.ory Act does not give the county treasurer any
power in relation to taxes collected and awaiting distribu-
ti.on.

I will P.oint out that the county, like., other governmental
units, can request and receive advance distributions. The
money so advanced would become "cash .of the municipal
corporation" and, under the proper c.onditions, the county
treasurer could invest that JPoney in certificates of deposit.

3. The fund I have' chosen to illustrate the third principle
that must be considered is the surplus money of a town-
owned municipal utility. The investment of such money in
certificates of deposit was authorized by Acts 1965, ch. 357,

~ 1 , the same being Burns ~ 48-7241, which provides:

The governing body of any town operating one or
more utilities may, by ordinance or resolution, author-
ize offcers charged by law with custodial care, ex-
penditure, and investment of town utility monies to
invest or reinvest surplus monies of any such utility
in savings deposits or time certificates of deposit but
in amounts of not to exceed ten thousand dollars ($10,
000.00) for any single account, investment .or rein-
vestment and for such period of time as the govern-

ing body of the town may determine.

Any interest or other accretions derived from the
investments shall become a part of the funds invested:
Provided, That all laws governing the accumulation
of depreciation or other reserve funds, and bond pay-
ment reserve funds shall remain in full force: Pro-
vided further, That all savings deposits and time cer-
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tificates of deposit transactions shall be governed by
and in compliance with the public deposit.ories laws
.of Indiana, except that interest derived fr.om the in-
vestments shall become a part .of the funds invested
and will n.ot bec.ome a part .of the general fund of the
State .of Indiana.

If the 1967 amendment .of the Dep.osit.ory Act applies t.o
town-owned public utility funds, then the statute ab.ove 
repealed ins.ofar as it pr.ovides that the interest from certi.
ficates of deposit are to be credited to the utility fund.

The 1965 Act is a special act c.oncerning the investment
of the funds .of s.ome municipal utilities; the 1967 Act is 
general act c.oncerning the in estment .of 'all cash held by a
municipal c.orporati.on. In a recent opini.on I c.onsidered the
effect a subsequent general act concerning the salaries .of city
empl.oyees had .on

, ,

an earlier act specifically c.oncerned with
salaries .of empl.oye' es of municipally .owned utilities. In that
opini.on, 1967 O. G. p. 180, at 184, I stated:

This questi.on .of whether a general statute .or a
special statute c.ontrols, when the tW.o seem t.o make
c.onflicting pr.ovision f.or a particular matter, is one

.on which judges can, and d.o, disagree. This is illustrat-
ed by the case of State v. LaRue , Inc. in which a un-
anim.ous Indiana AppeIlate Court held that the gener-

al provisions of the 1957 Time Act prevailed over the
special time for tavern closing provisions of the Al-
coholic Beverage Act of 1945; see 150 N.E. 2d 574.

divided (4-1) Supreme Court reached an opposite
result and in so doing stated thus the rationale on
which 1959 O. G. p. 328 is based (reading from 239
Ind. 56, 59, 154 N.E. 2d 708 , 710) :

This is a specific provision of the statutes
clearly providing that Central Standard Time
shall now govern the permissible hours for the
sale of alcoholic beverages. The 1957 Act is
a subsequent general act on time. "

. . 

. In the
construction of statutes, specific provisions will
prevail over general provisions with relation to
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the same subject-matter. And it is a rule .of
statutory construction that a general statute
without negative words, does not repeal the
particular provisions of a former state on a
special subject to which the general language
of the later act, if it stood alone, might be
deemed to apply, unless the two statutes are
irreconcilably inconsistent. Walter v. State
(1886), 105 Ind. 589, 592, 5 N. E. 735; King-

an Co. v. Ossam (1921), 190 Ind. 554 , 557, 131
E. 81; Monical v. Heise (1911), 49 Ind. App.

302, 305, 94 N.E. 232. Straus Bros. Co. v.
Fisher (1928), 200 Ind. 307". 316, 163 N.E. 225.
. . . The reason for such rule is clear. In pass-

ing the special act, the minds of the legislators
were necessarily directed to the details of the
special case, a:q it is not probable that they
should intend

, "'

by a general act t.o derogate
from that which they have carefully supervised
and regulated. Lewis v. Co-ok County (1897),
72 Ill. App. 151; 36 Cyc. 1088. (7) Where a
particular intent is expressed in an act, which
conflicts with a general intention expressed in
a later one, the particular intention shall be

given effect, leaving the later act to .operate
only outside the sc.ope of the former. Cleve-
land, etc., R. Co. v. Blind (1914), 182 Ind. 398

423, 424, 105 N.E. 483. See also Morris, Au-
ditor, v. The State, ex rel. Brown, Clerk (1884),
96 Ind. 597, 600.

' "

In that .opinion I concluded that the salaries of employees
of municipalIy owned utilities were still r:e!gulated by the
special act pertaining to such salaries rather than by a later
general statute concerning the salaries .of municipal offcers
and employees. In this .opinion I must conclude that the in-
vestment of the funds of a town-owned public utility in cer-
tificates of deposit is stilI regulated by the 1965 Act

, '

and
that the interest received must be credited to the utility 
provided by that Act.
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The three principles developed and illustrated above are
the factors which must be considered in determing the re-
lationship between any particular fund and the 1967 amend-
ment to the Depository Act. Those principles, t.o recapitulate,
are:

The investment of the fund must be regulated by
the Depository Act;
The fund must represent money of the municipal
corporation;
There must be no separate and special act par-
ticular ly relating to the investment of and the
crediting of the interest received .on the invest-

ment of that fund:

Since the three criteria are somewhat related it is possible
that a given fund will fail to satisfy all three. Failure to
satisfy even one:'nowever, will result in the non-applicability
of the 1967 amendment.

I will now consider the Motor Vehicle Highway Fund in
terms of the above principles.

The Motor Vehicle Highway Account Act (Acts 1941, ch.
168) establishes in the general fund of the state a separate
account known as the "Motor Vehicle Highway Account"
to which are credited collections from vehicle registration
fees, license fees, gasoline taxes, and other sources speci-
fied in the first section of the Act. The third section of the
Act, as last amended by Acts 1965, ch. 223, ~ 1 , Burns ~ 36-
2817, provides in part:

The money collected for the motor vehicle highway
account fund and remaining after refunds and the
payment . shall be all.ocated t.o and distributed
among the commission and subdivisions herein desig-
nated as f.oll.ows:

(a) Of the net amount in the motor vehicle
highway account the auditor of state shall set aside
for the cities and towns .of the state. . . 

" (b) Of the net amount in the mot.or vehicle high-
way account the auditor of state shall set 'aside f.or
the counties of the state. . . .
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The fourth section of the Act Burns ~ 36-2818, pro-
vides :

The funds allocated to the respective counties 
the state from the motor vehicle highway acc.ount
shall annually be budgeted as provided by law, and,
when distributed shan be used for construction, re-
construction and maintenance of the highways of the
respective counties, including highways which tra-
verse the streets .of incorporated towns, the C.ost .of
the repair and maintenance of which, prior to the tenth
day of September, 1932 was paid from the c.ounty
gravel road repair fund excepting where the commis-

sion is charged by law with the 1p.aintenance or con-

struction .of any such highway so traversing such
street. Any surplus existing in the funds at the end
of the year shan thereafter continue as a part of the

highway funds of the aid counties and shall be re-
budgeted and used as 'already pr.ovided in this act.
The purchase, rental and repair of highway equip-
ment, painting of bridges and acquisition of grounds
for erection and construction of storage buildings, ac-
quisiti.on of rights. of way and the purchase of fuel
oil, and supplies necessary to the performance of con-
struction, reconstruction and maintenance of highways
shall be paid .out of the highway account of the var-
ious counties.

The fifth secti.on .of the Act, as last amended by Acts
1965, ch. 121, ~ 1 , the same being Burns ~ 36-2819, provides:

All funds allocated to cities and towns from the
motor vehicle highway account shan be used by the
cities and towns for the construction, reconstruction

repair, maintenance, oiling, sprinkling, snow removal
weed and tree cutting and cleaning of their highways
as herein defined, and including also any curbs, and the
city s or t.own s share of the cost of the separati.on
of the grades .of crossing of public highways and rail-
roads, the purchase or lease of highway c.onstruction
and maintenance equipment, the purchase, erection
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operation and maintenance of traffc signs and sig-
nals, and safety zones and devices; the cost of traf-
fic policing and traffc safety, and the painting of struc-
tures, objects, surfaces in highways for purposes .of
safety and traffc regulation: Provided, That no city
or town shall spend m.ore than ten percent (10%) .of
the funds allotted to it for the payment of the sala-
ries .of and purchase of equipment for policemen or
town marshals. All of such funds shall be budgeted
as provided by law.

Since the moneys. distributed under the above sections
are "public funds" as that term is defined in section 1 of
the Depository Act (Burns s- 61-622) they are subject to
that Act. Also, the language of the Motor Vehicle Highway
Account Act indicates that the money so distributed becomes
the property of the recipient municipalities. While the High-
way Account Act sp'ecifies that the money so distributed must
be expended for specific purposes, that Act contains no spe-
cial provisions for the safekeeping or investment .of the
money prior to its expenditure, nor for crediting the interest
received on any investment.

Therefore, the 1967 amendment to the Depository Act
would permit the treasurer of the municipal corporation to
invest the money segregated in the Motor Vehicle Highway
Account Fund in certificates of deposit and credit the in-
terest received to the general fund of the municipal corpor-
ation.

I believe that the proper application of the principles de-
veloped and illustrated above to any particular fund will per-
mit you to determine both whether the fund can be invested
in certificates of deposit and whether the interest received
should be credited to the fund or to the municipal corporation.
Sh.ould more detailed clarification be necessary in relation
to any individual fund, I shall be happy t.o provide the same.


