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JUDICIAL OFFICERS-COUNTY OFFICERS-Compensa-
tion to special judges-Duties of county

auditor and county treasurer.

Opinion Requested by Hon. John P. Gallagher, Auditor of

State.

This opinion is in response to your recent questions con-

cerning the compensation of/special judges appointed under
the provisions of Rule 1- , Rules of the Supreme Court of
Indiana, and compensated out of the State Treasury. The
rule describes the procedure to be customarily followed in
trial courts for the appointment of special judges, and also
provides for the appointment of special judges by the Supreme
Court under special conditions.

Clause (14) of the rule provides that all special judges ap-
pointed in accordance with the rule "shall be paid as com-
pensation for their services the sum of Twenty-five dollars
($25.00) per day or part thereof actually served" (plus ex-
pense provisions not pertinent to your questions). The rule
further provides that those "special judges appointed by the
Supreme Court" are to be paid out of the county treasury
for the time being, '" and also provides for state reimburse-

ment to the county. Identical provisions for the method of
paying special judges are contained in Acts 1881 (Spec,.
Sess. ) ch. 38 , S 258, as last amended by Acts 1947, ch. 175,
SS 1 and 2, the same being Burns IND. STAT. ANN. S 2-1416.
This statute would apply as to method of payment to amount
of payment) to all special judges selected pursuant to Rule

12 in courts presided over by state-paid regular judges, but
who are not appointed by the Supreme Court.
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Your questions are substantially these:

1. Is a special judge who presides in more than one case in
the same court on the same day entitled to only $25.00 (plus
expenses, if applicable) for such services or is he entitled to
$25.00 for each such case?

2. If not entitled to more than $25.00 (exclusive of ex-
penses) for all services rendered as special judge in the same
court on the same day, is a special judge who serves in two or
more courts on the same day entitled to a fee of $25.00 for
each court in which he so presides that day?

3. If a county auditor is presented with an order of court,
allowing compensation to a sp cial judge in excess of the sum
to which he is lawfully entitled, does the county auditor have
the right or duty, or both, to refuse to issue his warrant for
payment of the excess?

4. If a county treasurer takes credit on his settlement with
the State Treasurer for payments to special judges in excess
of the sum to which such special judges were lawfully entitled,
can the Auditor of State legally refuse to approve the settle-
ment?

5. If the Auditor of State can and does legally refuse to
approve such a credit, what remedies, if any, does the state
have to recover or to recoup the excess of the' credit taken
over that which should have been taken, and specifically, may
the Auditor of State legally withhold distribution of state col-
lected taxes to the county until the county treasurer makes a
proper settlement with the state?

While older cases and statutes (including the original ver-
sion of the hereinafter quoted special judge statute) seem to
use the term "special judge" to describe all judges who sit in
place of the regular judge of any court, the modern practice
is to use the term to designate only one type of such judge.
The term "special judge" is defined and differentiated from
the term "judge pro tem" or "judge pro tempore" in the
following quotation from State ex rel. Hodshire v. Bingham
218 Ind. 490, 491 , 33 N. 2d 771, 134 A. R. 1126 (1941)
(also quoted in 1950 O. G. p. 273) :
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A judge pro tem, is appointed for the term or some
part thereof, during which time he exercises all the
functions of the regular judge. . . A special judge is
appointed to act in a particular case and his authority
continues until the' same is finally disposed of, unless
the venue is changed. (Emphasis added.

This opinion will be concerned only with special judges as
so defined since such judges are the only special judges selected
pursuant to Rule 1-12 .

First. The statute which provided for the pay of special
judges until paragraph (14) was added to Rule 1-12 of the
Supreme Court of Indiana is Acts 1881 !,Spec. Sess. ) ch. 38
S 258, as last amended by Acts 1947" ch. 175, SS 1 and 
being S 2-1416, which reads:

When a judge (or any practicing attorney) is called
upon to preside in the pla.ce of the regular judge, (either
as a special judge, or judge pro tempore ) either at a

regular or an adjourned term, whether selected from
the bench or bar, he shall be, allowed the sum of (five)
(ten) dollars per day (for the time actually served, and
in going to and returning, to) L for each day or part
thereof actually served, and mileage in the sum of five
cents for each mile necessarily traveled each day in
going to and returning from the place where the court
is being held. If such special judge or judge pro
tempore be a resident of another county, he shall be
paid an additional sum of ten dollars for each day or
part thereof actually served, making a total of twenty
dollars. He shall) be paid as follows: On the presen-
tation of an order made by the court for the allowance,
specifying the (time of service) (days of service and
mileage, if any), supported by (an) (the) affdavit of
the special judge (, ) that he actually served such (time)
(days), (and the miles necessarily traveled;) and 

affdavit of the regular judge (, if any,) stating the
reason for such service of such special judge (or judge
pro tempore), the same' shall be paid out of the county
treasury for the time being, for which the county shall
have credit on settlement (of the Treasurer with the
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State) (with the treasurer of state) (: Provided That
in all cases where a special Judge shall be called, the
compensation paid as herein provided, shall be deducted
by the Auditor of State from the pay of such regular
Judge, except when such special Judge is called to
preside in cases on change of venue, or when such regu-
lar Judge shall have a pecuniary interest, be a party to,
or be related to any party to said suit by blood, or by
marriage, or may have been counsel in any cause pend-
ing, or may be absent on account of serious illness of
himself or family).

(Provided however, that in Change of Venue from
one court to another c urt of the same county, or from
one Judge to another Judge of the same, county, the

compensation provided for herein shall not apply, un-
less such other court or Judge to which the change is
taken, shall be situated in another City in the same
county.

) " 

(Omission of the bracketed words presents
the 1881 Act; omission of the parenthesized words
presents the 1947 Act which is now the law. (Note:
A misprint in Burns (1968 Repl.) results in the last
three words of the first paragraph being shown as
treasury of state" rather than "treasurer of state.

The statute, in its original and all amended versions, has
always fixed the special judge s compensation for services at

dollars per day." The original version was
interpreted in City of Columbus v. Rynerson 195 Ind. 620,

629, 148 N.E. 602 (1925). The specific question in that case
was whether the statute authorized separate payment for
each case handled in a given day or specified the payment
for a given day s services no matter how many cases were
handled. The court, at 629 of 195 Ind. (604 of 148 N. ) said:

The words or phrases of the statute

. . 

. necessary to
its construction, are not technical. The signification of
the statute is that the compensation to be allowed
special judges for services is limited, the limit being
the sum of five dollars per day for the time actually

served, and in going to and returning.
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Insofar as the amount of the special judges ' per diem is
concerned, Burns S 2-1416 seems to be superseded by para-
graph (14) of Rule 1-12 of the Rules of the Supreme Court of
Indiana, raising the $10.00 to $25.00. That paragraph (first
added to Rule 1-12 by the amendment of September 25 , 1963),
as amended May 1 , 1967, retroactively effective April 1 , 1967,
reads as follows:

(14) Special judges in all cases appointed under
the provisions of this Rule 1-12 shall be paid as com-
pensation for their services the sum of Twenty-five
dollars ($25.00) per day or part thereof actually
served, and in event they reside outside the county in
which they serve as special judges, they shall be en-
titled to mileage in the sum of Ten cents (10 ) for each
mile necessarily traveled each day in going to and re-
turning from the place where the court is being held,
plus, motel or hotel ccommodations and reimburse-
ment for meals. Compensation for special judges ap-
pointed by the Supreme Court shall be paid as follows:
On presentation of an order made by the court below
for the allowance, specifying the time of service, sup-
ported by an affdavit of the special judge that he ac-
tually served such time, stating the reason for the serv-
ice of such special judge, the same, shall be paid out of
the county treasury, for the time being, for which the
county shall have credit on settlement of the treasurer

with the state.

Provided, however, that in change of venue from
one court to the (another) court of the same county or
from one judge to another judge, of the same' county,
the compensation provided for herein shall not apply

unless such other court or judge to which the change is
taken shall be situated in another city in the same
county.

The rule, it will be noted, just as does the statute, states the
rule for measuring compensation in terms of time served
rather than in terms of cases presided over or acts performed.
Under the statute the special judge "shall be allowed" and
under the rule "he shall be paid" a fixed sum which, in each
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OPINION 38is " dollars per day . or part thereof actually
served." The slight difference in wording between the several
versions of the statute and the rule do not appear to vary the
meaning in the least insofar as the question is whether a
special judge is to be paid by the case or by the' day. I can,
therefore, find no reason, based on language change (and no
other reason has been suggested), for deviating from the
answer which has been given by Indiana Attorneys General
consistently over the years and by the Indiana Supreme Court
the one time it answered that question. A special judge who
acts upon more than one case in the same court on the same
day is entitled to only $25.00 (plus expenses) for such services.
City of Columbus v. Rynerson, sJ-pra (195 Ind. 620 , 148 N.
602 (1925)); 1938 O. G. p. 253; 1942 O. G. p. 102; 1950

G. p. 273.

Second. The question of whether a judge or attorney who
sits as special judg jn different courts of the same county on
the same day is entitled to compensation for each court 
which he serves has previously been answered in an Attorney
General's Opinion. In 1942 O. G. pp. 102, 104, the then

Attorney General stated:

In allowing the county credit for amounts paid to a
special judge, the General Assembly intended to autho-
rize a county to obtain credit for one payment to one
person for a single day s service in the court in which
he may have sat as special judge. The statute contem-
plates that one who serves as special judge in a court
of the county, for the reasons named, shall have a day
pay for his services even though his services are re-
quired for only a part of the day. The Court's interpre-
tation of the similar statutory provision considered in
City of Columbus v. Rynerson supra indicates that

payment is to be made on the basis of days served in a
court as special judge and not according to the number
of cases heard.

But there is nothing in Section 2-1416, in the statute
involved in the case' of City of Columbus v. Rynerson
or in the Supreme Court' s interpretation of that statute
which indicates that one who serves as special judge

240



1968 O. A. G.

in two or more courts on a single day shall not be paid
for a day s service in each court. That the General

Assembly has the authority to so limit the compensa-
tion cannot be denied, but it cannot be said that the
General Assembly has so exercised that authority. The
failure to so limit the compensation cannot be said to
be unreasonable or inconsistent when considered in
connection with the fact that specific provision is made,
and upheld by judicial decision, for the payment of
compensation for serving as a special judge to a duly
elected or appointed judge of another court who is
receiving the regularly authorized salary incident to

the offce which he holds.

., .

James v. Cammack, 139 Ky. 223
129 S. W. 582; In re Judges
Compensation, 4 Pa. Co. 596.

This opinion, written before the 1947 addition of the pro-
viso concerning regular judges serving in other courts situ-
ated in the same city, is a proper interpretation of the statute
as it then existed, and absent any change in that statute, would
constitute suffcient authority for concluding that any special
judge is to be compensated separately for each court in which
he presides on any given day. The statute, however, has since
been changed, and changed in a manner that supports the
general conclusion expressed in the Attorney General's
Opinion.

The Opinion concludes that any person, whether a regular
judge or a member of the bar, who sits as a special judge in
any court is entitled to compensation for such service in that
court whether or not he serves as a regular or a special judge
in any other court that same day. The proviso, written into
the statute by Acts 1947 , ch. 175, S 2 and added, in identical

language, to the rule by an order made by the Supreme Court
on May 1, 1967, (retroactively) effective April 1, 1967, ap-

parently applies only to regular judges of courts who act as
special judges in another court of the same county and which
other court is not located in another city of the same county.
To such a special judge "the compensation provided for herein
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shall not apply. Applying the maxim expressio unius est
exclusio alterius conversely (3 Sutherland Statutory Con-
struction (3rd Ed.) 413 S 4915, n. 6) it logically follows that
by expressly excluding from "the compensation provided for
herein" only those special judges who are already judges and
who are called to "preside in place of the regular judge" be-
cause of a "Change of Venue from one court to another court
of the same county, or from one Judge to another Judge of
the same county" (and then only if such other court or Judge
is not situated in another city), the Legislature and the Court
intended compensation to apply in all other situations in which
a judge or practicing attorney presides as a special judge in
place of the regular judge.

The conclusion, then, is inevitable. Any person who pre-
sides as a special judge in any court on a given day is entitled
to compensation for so presiding in that court no matter what
else he may have done in other courts on that same day, ex-
cept that if that person be a regular judge of a court situated
in the same city he is not entitled to any compensation.

Third. The authority of the county auditor in relation to an
order of the' court allowing an excessive amount of compensa-
tion to special judges presents a somewhat more complex
problem.

The statute and the rule both appear to place the initial
responsibility on the court (which is to say, on the regular
judge of the court) in which the special judge serves to audit
the amount claimed by the special judge as compensation. Both
the rule and the statute (in almost identical language) states
that the special judge shall be paid on presentation of an
order made by the court. The fact that by statute and rule
the allowance" is by "order made by the court" which shall

be paid" has led some judges and county auditors to believe
that whatever total amount the' regular judge allows to any
judge or practicing attorney who serves as special judge can-
not thereafter be challenged because' it is a court order. 

my opinion, however, such an order or allowance is not a
judgment, decree or judicial order merely because it has been
made by the regular judge of a court of general jurisdiction.
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In State v. Jamison 142 Ind. 679, 683 , 42 N.E. 350, 351,
(1895) the Supreme Court had this to saw about the conten-
tion that an ex parte allowance should be conclusive:

To assert the doctrine that a court is authorized

pa,rte to make an extraordinary allowance against a
county, and enforce the payment thereof, by mandate,
through the' auditor, without giving it an opportunity to
examine into the validity or merits of the claim or
allowance, or to. contest the same through its own
legally constituted agents, in a proper court, would in
effect militate against the ancient maxim of juris-
prudence, that everyone is entitled to his day in court,
and no one shall be condemned: unheard.

The auditor, generally speaking, is not the agent
of his county. Therefore, if the court could make large
allowances to parties for their services in and about

the administration": of justice, and, by an ex parte

order, make them absolute and conclusive, and compel
the payment thereof out of the public funds, by a
mandate against the auditor, without giving the county
liable therefor the right by its proper agents to examine
into the validity of the allowance, or be properly heard
in defense thereto such a proceeding or action of the
court might result in subjecting the public money to
the payment of unlawful and exorbitant demands.

Such a result the law does not intend, and it is the duty
of the courts to so construe it is to avoid this mischief
at least, so far as practicable.

A full discussion of the effect of an ex parte order would

involve consideration of a number of variables, including the
inherent power of the court to protect its jurisdiction, the

existence or non-existence of applicable statutes, the various
parties that might be involved, and the various remedies that
might be followed by the recipients of the order, and is thus
much too broad a subject to be fully explored in this opinion.
See, for example Knox County Council v. State 217 Ind. 493,

29 N. 2d 405 , 130 A. R. 1427 (1940) ; Board of Comm rs of

Vigo County v. Stout (1893), 136 Ind. 53, 35 N.E. 683, 22
A. 398; Carlson V. State ex rel. Stodola Ind. -, 220
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2d 532 (1966); State ex rel. Wineholt v. LaPorte Super.
Ct. Ind. -, 230 N. 2d 92 (1967).

There is, however, an early Indiana case that is pertinent to
the' present question. Monroe v. State 157 Ind. 45, 60 N.
708 (1901), was an action against a county auditor to man-
date him to issue his warrant in payment of juror s fees al-
lowed by the court to jurors who had been kept together both
night and day during a trial and were allowed, by the court,
two per diems for each twenty-four hour period. In rejecting
the contention that the court's allowance "was in the nature
of a judgment by which the county was bound and was not
subject to collateral attacks " the Supreme Court said, be-
ginning on page 47 of 157 Ind. -(60 N.E. 709) :

The fees of a juror are not allowed by the court;
they are merely certified to be due. The statute' con-
clusively fixep;the per diem and mileage, and the court
has no power either to increase or to diminish them.
The court settles only the number of days and miles.
The statute does the rest. If a court, after settling the
number of days served by the juror, and the distance
traveled by him, makes an allowance to the juror in
excess of the fees and mileage to which he is lawfully
entitled, it acts without authority, and its proceedings
are void. In settling the account of a juror, the power
of the court is strictly circumscribed and limited, and
it is without authority to make any appropriation of
the public funds for that purpose, except such as 
expressly conferred by statute.

It is held in this State that even allowances, prop-
erly so called, made by courts for services to be paid
for by the county, are not judgments and are only
prima facie evidence of the validity and amount of the
claims allowed. In the case before us, the county was
not a party to any action or proceeding in which these
fees were stated. It had no notice of the time and place
when and where the statement would be asked for. The
action of the court was entirely ex parte and bound no
one. The court possessed neither inherent nor statutory
power to settle the amount of the compensation of the
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juror at a sum in excess of the fees fixed by law; nor
could it exercise such authority as the agent of the
county. State, ex rel. v. Snodgrass 98 Ind. 546; Board
etc. v. Summerfield 36 Ind. 543; State, ex rel. v. Jami-
son 142 Ind. 679. (42 N.E. 350)

The bill of court expenses certified by the judge
showed upon its face that the fees credited to the rela-
tor were double the amount lawfully due him. Under
these circumstances, it was the duty of the auditor to
refuse to draw his warrant for the excessive and un-
authorized allowance. (Emphasis added to this para-
graph only.

" .

Notwithstanding the decision above there are supporters of
the proposition that the regular judge of a court has the in-
herent power to fix the compensation of special judges who
serve in his court and who .rely on the case of 

Noble County

Council V. State ex rel. Fifer 234 Ind. 172, 125 N. 2d 709

(1955). In that case the court, pursuant to statute (Burns
2212), had appointed a probation offcer and set his salary

within the statutory limits. The probation offcer, who was
serving without pay because the county council refused to
appropriate the salary fixed by the judge, brought suit to man-
date the council to make the appropriation. A judgment of
mandate was issued and the council appealed to the Supreme
Court, which Court sustained the judgment. In a separate
opinion, Judge Bobbitt concurred in the result for this stated
reason: "It seems to me that the question presented in this
appeal might have been fully decided simply by determining
the authority of the circuit court under the provision of Acts
1927, ch. 210, S 4 , p. 594, being S 2-2212 Burns 1942 Replace-
ment. As the concurring opinion implies, the majority
opinion did not rely solely upon the statute, but chose rather
to elaborate thereon, stating, inter alia (234 Ind. 180, 125

2d 713) :

However, the authority of the court to appoint a
probation offcer, fix his salary and require payment
thereof, does not rest upon mere legislative fiat. The
court has inherent and constitutional authority to em-
ploy necessary personnel with which to perform its in-
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herent and constitutional functions and to fix the' salary
of such personnel, within reasonable standards, and to
require appropriation and payment therefor.

The language above could be construed as overruling, sub
silentio the holding in Monroe v. State that a trial court can-
not award jurors ' fees in excess of the amount provided by
statute, and as. authorizing excess but reasonable payments to
neeessary personnel, including both jurors and special judges.
That argument, however cogent, is irrelevant in the present
instance.

I assume that it was in virtue of this inherent power of the
judiciary to provide for the performance of its inherent and
constitutional functions free of any limitations imposed by thE'
legislative branch that the Indiana Supreme Court acted in
raising the compensation of special judges from "the sum of
ten dollars per day, for each day or part thereof actually
served" (Burns S 2-1416) to "the sum of Twenty-five dollars
($25.00) per day or part thereof actually served" (Rule 1-
(14) ). And it would seem to me to be beyond the power of any
other Indiana court to alter, amend or supersede the Supreme
Court' s Rule 1-12 (14) by which that exercise of inherent
judicial power has been accomplished.

In State ex rel. Gmil v. Markey, 230 Ind. 68, 71 , 101 N.E. 2d
707, 708 (1951), the court said:

It is well settled that any rules of trial courts which
are in conflict with the rules of this court are super-
seded by the rules of the Supreme Court. . . 

The last-quoted portion of Rule 1-12 is therefore
controlling in the matter now before us.

Thus, although the amount of payment is established by
Supreme Court Rule rather than by statute, the description of
the respective authority of the regular judge and the county
auditor contained in Monroe v. State, supra would be appli-
cable to the payment of special judges.

The county auditor in drawing his warrant for the compen-
station of a special judge is disbursing county funds, just as
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he does in any other instance in which he draws a warrant in
satisfaction of a claim against the county, notwithstanding the
fact that both Rule 1-12 (14) and Burns S 2-1416 provide for
ultimate reimbursement by the State. As a consequence, the
county auditor s, rights, powers and duties with respect to the
payment of this claim should be the same as with the payment
of other claims against the county.

Basically those powers and duties are stated in 1 R.S. 1852
ch. 8, S 4, the same being burns S 49-3005 , which provides:

He shall examine and settle all accounts and de-
mands chargeable against his county, which are not
directed to be settled and allow d by some other tribu-
nal or person; and for all such' sums of money settled
and allowed by himself, such other tribunal or person,
or where the same is fixed by law, he shall issue his
orders on the treasurer of the county, payable to the

person entitled thereto, which orders shall he num-
bered progressively, and the number, date, and amount
of each, and to whom payable, and the purpose for
what drawn , shall , at the time' of issuing the same , be
entered in a book kept for that purpose.

It would appear from a strict construction of the above that
the auditor does not have any duty to "examine and settle
when the "accounts and demands" are "directed to be settled
and allowed by some other tribunal or person." Furthermore,
that "for all such sums of money, settled and allowed by . 

. .

such other tribunal or person

. . 

. he shall issue his orders

on the treasurer of the county, payable to the person entitled
thereto. . . ." (Emphasis added.) However, as was held in
Monroe v. State, supra allowances

. . 

made by courts for
services to be paid for by the county

. . 

. are only prima facie
evidence of the validity that amount of the claims allowed"
and when they show upon their face that the allowance 
illegal it is the duty of the auditor to refuse to issue his war-
rant on the county treasurer. Similar statements have been
made in relation to claims allowed by the Board of County
Commissioners. See State v. Perry, 159 Ind. 508 , 65 N.E. 528
(1902) ; Sudburry v. Board of Comm 157 Ind. 446, 62 N.

45 (1901).
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Legislation enacted subsequent to the decisions in Monroe
v. State, State v. Perry, and Sudburry v. Board has not al-
tered the conclusion that the auditor is not relieved of his

duty to examine a demand chargeable against his county
merely because it has been "settled and allowed by some other
tribunal or person.

Acts 1911, ch. 115, S 1 , the same being Burns S 49-3006,
provides:

When heretofore or hereafter, in good faith, any audi-
tor of any county in the State of Indiana, pursuant to
the order or authority of the board of commissioners
of any such county, or pursuant to the judgment or
order of any court of common law jurisdiction in any
such county, in any case wherein said county was a
party and was duly served with process, shall have
issued his warrant upon the treasurer of said county,
that then and in such event, no civil suit shall be
maintained against said county auditor or his bonds-
men for the issuance of said warrant although such
warrant shall have been drawn pursuant to some order
of the board of commissioners or judgment of the court
which is either void or voidable, but the validation of
such sums of money from any person receiving the
same, that might have been recovered if this act (sec-
tion) had not been passed.

Under thel statute above the only court order which will ex-
cuse even a "good faith" issuance of a warrant by a county
auditor to pay an illegal claim is an order made in a "case
wherein said county was a party and was duly served with
process.

Acts 1909, ch. 55, S 13, the same being Burns S 60-215, (a
part of an act entitled "An Act concerning public accounting
and reporting and supervision thereof. . 

. .

" which is the Act
establishing the State Board of Accounts and prescribing its
powers and duties) provides:

It shall be the duty of every offcer having authority
to draw the warrant of the state or of any municipality
referred to in this act in disbursing its funds, or who
has authority to execute the receipt and quietus of the
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state or of such municipality in settlement with public
offcers or with debtors, before presenting the same for
allowance to the board or other authority required 

pass upon the same, to make an examination of all
claims as to their form, the authentication thereof as
required by law, whether they are based upon contract
or statutory authority, and as to their apparent cor-
rectness, and upon presenting the same to file there-
with his certificate in writing as to such matters in
respect to each and all of such claims; and where the
authority to pass upon and allow such claim is lodged
in such offcer, he shall , before drawing a warrant there-
for, certify to the correctness tp.ereof over his offcial
signature, and it shall be his duty before issuing the
receipt or quietus of the state or municipality to any
debtor or any offcer making settlement with the state
or municipality to examine the report, account or settle-
ment sheet upon which settlement is made, and to re-
quire of such debtor or offcer, or to otherwise secure
all such information, accounts, vouchers or exhibits as
shall be necessary to satisfy such offcer issuing such
receipt or quietus of the correctness of such report,
account or settlement sheet, and to certify thereon that
he has made such examination and is satisfied as to its
correctness, and no such warrant or quietus shall be
issued by any such offcer until such certificate shall
have been executed and filed with such claim, report
account or settlement sheet.

The above statutes were considered in State ex rel. Steers 

Acree - Ind.App. -, 8 Ind. Dec. 456, 217 N. 2d 167 (1966).
In that case the defendant auditor, who had paid claims after
approval by the Board of County Commissioners, and the

auditor s surety were sued to recover, for the county, expendi-
tures made for road materials when no contract and 
requisition were on file as required by Acts 1935, ch. 145, S 
Burns S 36-1114. In affrming a judgment in favor of the

auditor the court said, at 217 N. 2d 176:

We think the auditor acted within the scope of his
authority, when relying upon verified statements of
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claimants when relying upon certified statements of
the highway supervisor, and departmental heads , when
guided by advice of the county attorney, and when fol-
lowing the determination of the Board of Commission-
ers. We also think that this instruction as given, would
have invaded the province of the jury in the considera-
tion as to whether or not the auditor acted with reason-
able diligence and good faith. Section 49-3006, sup.r
provides that good faith relieves the auditor from re-
sponsibility; ction 6()-215 supra demands only that
the auditor determine the' apparent correctness of the
claim; and, that the cases of Miller, supra and State ex
reI. Hitchcock v. Farris (1925) 197 Ind. 128, 150 N.

, provided that gOQd la.itlla.!!d gll Lg!ngenC LQn the
part of the auditor provides a defense.

---

Nothing in the opinion or in 'either statute indicates that 
was not within the " authority of the auditor to have refused
payment of the claims in question. As the opinion says, "Sec-
tion 49-3006, supra provides that good faith relieves the
auditor from resp6nsibility," and that "Section 60-215 supra
demands -onl: tthat ' the- auditQr determine the apparent cor-
rectness of the cla.im " It does no more. 

In contrast to the claim involved in Statev. Acree, supra
which was not incorrect on its faee, a claim or order for a
special judge s compensation must show "the time of service
and must also be "supported by the affdavit of the special
judge that he actually served' such time." Any such claim
which does not meet this dual requirement for specificity and
certification of the time served lacks "apparent correctness.
Likewise, any order which does specify the time actually
served and then purports to "allow" the claimant, for, his
services as special judge, compensation of more than "Twenty-
five Dollars ($25.00) per day or part thereof actually served"
also lacks "apparent correctness." In fact, it is incorrect on
its face, which is to say, its incorrectness or illegality is
apparent.

A county auditor who is cognizant of this opinion or any
of the prior Attorney General's opinions holding that only

one per diem can be earned in anyone day or of the holding
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to that effect in City of Columbus v. Rynerson, supra (195
Ind. 620, 148 N.E. 602) would seem to be in no position to
claim "good faith" reliance on such a court order.

It has been reported that in some counties judges have
threatened to mandate county auditors to issue warrants in
payment of "allowances" made by them to special judges on
the basis of $25.00 per case per day rather than $25.00 per
day. Some county auditors so threatened seem to feel that
they have no recourse and must yield. But in my opinion it
is their duty to defend the county s. funds against dissipation
by such illegal expenditures and the county attorneys have
the . primary responsibility to represent the county auditors
in resisting payment of such allowances.;. (See 1960 O.
p. 222, at pp. 224-226, for the duty of county attorneys.

Inasmuch, however, as it is not yet settled what effect a man-
date against the auditor would have on the treasurer s set-

tlement with the Auditor of State, the Attorney General, if
duly notified of the commencement of a mandate action against
the auditor or any other legal proceedings by whatever name,
to force the auditor to issue a warrant, could exercise his dis-
cretion to consider the action a threat against the state treas-
ury thus "involving the rights and interests of the state" and
in which he should "represent the state of Indiana" in defend-
ing the action of the county auditor in refusing to issue a

warrant. Acts 1941, ch. 109, S 6, p. 292, being also Burns
S 49-1924. Or, if an attorney general should deem "it neces-
sary or desirable for the purposes of the uniform and orderly
enforcement and effectiveness of the acts of the general as-
sembly of state-wide public interest and concern" so to do, he
could remove such an action to the Appellate Court of Indi-
ana. Acts 1965 (2nd Spec. Sess. ) ch. 7, S 3, p. 28, being also
Burns S 3-2122.

While not meaning to concede, or even to suggest, that due
notice to the Attorney General, giving him an opportunity to
defend the principles stated in this opinion, would alter the
legal position of the county offcials on settlement with the
state, I do suggest that giving of notice to the Attorney Gen-
eral and the Auditor of State, when presented with claims of
special judges for compensation in excess of $25.00 per day,
depending on the circumstances of the particular case, may
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be the means by which county auditors can avoid being caught
in the cross-fire of conflicting demands of state offcials and
local judges.

Fourth. County treasurers ' settlements with the state treas-
urer (which is the "settlement with the treasurer of state" on
which "the county shall have credit" for compensation to
special judges, which has been "paid out of the county treas-
ury for the time being," as provided in Rule 1-12 (14) and

Burns S 2-1416) are now provided for Article IX of the
Property Tax Collection Act of 1963," being Acts 1963, ch.

280, SS 901-905, being also Burns SS 64-2334 to 2338. Section
901 , being Burns S 64-2334, reads as follows:

SECTION 901. Un or before June 20 and Decem-
ber 20 each year, after the auditor of each county has
audited the records of the county treasurer, such coun-
ty auditor and county treasurer shall meet at the offce
of the cbunty auditor, and the county treasurer shall
make a settlement with the county auditor for the
amount of taxes and special assessments which the
county treasurer has collected, as follows:

The county treasurer, under oath to be adminis-
tered by the county auditor, shall certify, on a form
to be prescribed by the State Board of Accounts, to
the correctness of credits for cash collected in each
taxing unit appearing on the tax duplicate, and such
other collections as he is required by law to collect.
Such county treasurer shall further certify to the cor-
rectness of the number of polls on which taxes have
been collected. Immediately following each settlement,
the county auditor shall send to the Auditor of State
a copy of the certificate of settlement so made by the
county treasurer, together with a statement of dis-
tribution of taxes collected. Each county treasurer
shall, on or before June 30 and December 31 each year
pay to the State Treasurer, all money due for state
purposes, as shown on the certificate of settlement.

The following sections of the Act authorize the prosecuting
attorney to institute the appropriate action if the treasurer
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refuses or neglects to settle with the county auditor, or fails
to pay the amount due the state into the state treasury, and
provide the procedure to correct errors in settlement which
resulted in overpayments to the county for the state. The
only express provision in the 1963 Act for the Auditor of

State to take any such action with regard to the settlement
is found in Section 904, Burns S 64-2337, concerning errors
resulting in overpayments. That statute provides that upon
such an overpayment "the board of county commissioners
shall direct the county auditor to certify a statement of the
improper or erroneous payments to the Auditor of State who
shall audit and allow the same as a claim against the Treas-
urer of State, and the Treasurer of State shall refund the
same out of money not otherwise appropriated." The Act con-
tains no language pertinent to the authority of the Auditor
of State to disapprove the semi-annual settlement when the
treasurer s accounts, although correct on their face, include

the honoring of warrants llnproperly issued by the county
auditor.

I can find no reported Indiana court decision involving a
situation in which a county treasurer s settlement with the

Treasurer of State was less than it should have been because
the county treasurer had paid a county auditor s warrant
which either should not have been drawn at all or should not
have been drawn in an amount so large. There is, however
such a case involving county funds only, in which it was held
that a county treasurer who had paid warrants drawn by the
county auditor without authority was entitled to credit for
such amounts on his settlement with the board of county
commissioners. In that case Graham v. State 66 Ind. 386,

392 (1879), the court said:

It may be conceded that the treasurer was bound
to know the law, and to know, therefore, that an order
drawn by the auditor without any allowance therefor,
or authority of law, was illegal and ought not to 
paid. But he was not bound to know the fact that no
allowance had been made by the board of commis-
sioners on which to base the orders in question. The
auditor, and not the treasurer, as has been seen, is
the keeper of the records of the proceedings of the
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board of commissioners. And, as has also been seen,
it was the duty of the treasurer to pay all orders of
the auditor when presented, etc. The treasurer is not
bound to search the auditor s offce to see if there is
an allowance by the board of commissioners, or an
amount certified to be due by a court of record, on
which to base an order drawn by the auditor and pre-
sented to the treasurer for payment. That is no part
of his offcial duty. He is justified in paying all orders
drawn upon him by the auditor, if there is an appro-
priate fund in the treasury suffcient for that purpose,

for the statute makes it his duty to do so.

The treasurer migb,t, to be sure, if he had knowl-
edge that an order was drawn without any allowance,
certificate, or authority of law, refuse payment; and
payment could not be coerced, because the order would
have no validity.

The treasurer, in this case, was not required to
ascertain whether allowances had been made which au-
thorized the issuing of the orders, and had a right to
presume that such allowance has been made, and was
justified in paying the orders. He was, therefore, en-
titled to credit, for the amount thus paid, in his set-
tlement with the board. It follows that the county was
injured by the wrongful acts of Gale, and that the
board is the proper relator. It also follows that the
relator is not estopped or in any way prejudiced by
having, in the settlement with the treasurer, allowed

him the amount by him paid in redemption of the
orders in question. (The relator was the board of
commissioners of the county, Gale the auditor.

No reason appears why the rule should be any different
with respect to the hypothetical warrants in question here.
It seems certain that the treasurer himself has done nothing
wrong when he pays the warrant without notice that it is
an illegal payment, in whole or in part. He is entitled to
credit someplace and Burns S 2-1416, which is the only stat-
ute which mentions it, says the credit should be taken on his
report to the state. The 1881 statute said:
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. . . the same shall be paid out of the county treasury
for the time being, for which the county shall have
credit on settlement of the Treasurer with the State.

(It seems beyond question that "the Treasurer" as there used
means "the (county) Treasurer. This 1932 amendment
(Acts 1932 (Spec. Sess.) ch. 25, S p. 39) changed the word-
ing to that which is its present form in both Burns S 2-1416
and Rule 1-12 (14) which is:

. . . the same shall be paid out of the county treasury
for the time being, for which the county shall have
credit on settlement with the treasurer of (the) state.

(The bracketed word "the" was dropped out by the 1941
amendment. )

The 1881 provision , it will be noted, speaks of a settlement
of "the Treasurer with the tate" while the present version
seems to be speaking of a settlement of the county with the
Treasurer of State. Literally speaking, of course, there is no
settlement provided for by law which fits either description.
And as I have pointed out supra the "settlement" upon which
the county shall have credit" is the settlement provided for

in Burns S 64-2334 (a part of the "Property Tax Collection
Act of 1963" ) quoted supra which statute merely provides
for semi-annual payment by the county treasurer to the State
Treasurer the amount "as shown on the certificate of settle-
ment," which certificate is the account of the county treas-
urer s settlement with the county auditor.

Most of the state revenues today are probably collected at
the state level , but it seems a safe assumption that in earlier
days the opposite was true. The offcer charged with the duty
to collect all property tax for every unit of government is,
and always has been, the county treasurer. Other state rev-
enues collected on the local level, such as docket fees collected
by court clerks, are required to be paid to the county treas-
urer and by him paid over to the state treasurer on these
semi-annual settlements. Acts 1949 , ch. 128, S p. 337, being
also Burns S 49-1305a.

At this point it becomes desirable to understand in what
capacity the county treasurer acts in collecting, accounting
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for and paying over state revenues, as well as in what capac-
ity the county auditor acts in drawing warrants on the
county treasurer, particularly in drawing warrants to pay
special judges.

Considerable light is thrown on the matter by the court'
opinion in Vigo Township v. Board of Commr s of Knox

County, 111 Ind. 170, 12 N.E. 305 (1887), in which the court
held that a county was not liable to a township for township
funds embezzled by a county treasurer. Speaking of the treas-
urer in 111 Ind. at 174, the court said:

His duties are prescribed by law, and in the exercise
of his offce he is in no way subject to the control of
the county board (o

(':

commissioners). He performs
offcial duties for the State as well as for the county,
and for every township and municipality within the

territorial oundaries of the county. His duties are,
therefore, not for the special or peculiar benefit of the

county, nor for its interest, in any different sense than
are they for the benefit or interest of the State, or

the other municipalities in whose behalf the law re-
quires the county treasurer to perform offcial service.
He is a person selected in the manner prescribed by
law, and has certain public functions to perform, which
are all prescribed by statute and primarily laid upon
him, and for the performance of which he is held
civilly and criminally responsible. He is not, there-
fore, the agent of the county in respect to funds col-
lected by him for townships,. nor can the county be

held answerable for his delinquency in the absence of

an express statute making it liable. (Emphasis
added. )

Similar decisions have been reached in other states. In Ter-
ritory v. Bachford 2 Ariz. 246, 12 P. 271 (1887), it was
decided that a shortage of a county treasurer who held both
territorial and county funds should be absorbed proportion-
ately by the territory and by the county rather than the full
loss being borne by the county. In State v. Milwaukee, 145
Wis. 131 , 129 N. W. 1101 , Ann. Cas. 1912 A 1212 (1911), the
court held that a complaint filed by the State of Wisconsin
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against the City of Milwaukee and the County of Milwaukee
alleging only that the treasurers of those governmental units
had collected fines but had not paid those fines over to the
state was subject to demurrer. In subsequent proceedings
(reported in 138 N. W. at 1006 and 149 N. W. at 578) it was
pleaded and proved that the moneys involved were received
and actually used for legitimate municipal purposes by the
city and the county, and the state recovered judgment.

Thus, the' county treasurer is not truly an agent of the
county nor of any other governmental unit. He is, instead, a
public offcer who is statutorily given certain duties in rela-
tion to the collection and disbursement of funds. It therefore
follows that the treasurer s semi-annual" settlement, whether
with the county auditor or the Treasurer of State, is his per-
sonal settlement rather than the settlement of any govern-
mental unit or other public offcial. It is the county treas-
urer s report of his performance of the governmental duties
imposed upon him by state law. If he has fully performed
those duties, he is entitled to his quietus.

Among those duties is his duty to pay warrants drawn by
the county auditor. He has discharged his duty when, in good
faith, he pays a warrant valid on its face that is either wrong-
fully issued or issued in an amount greater than the amount
in which it should have' been issued. Whenever he in good
faith pays a warrant valid on its face he is entitled to credit
therefor at the proper semi-annual settlement. Thus it seems
inescapable that the State Auditor should issue his quietus to
a county treasurer who presents the State Treasurer s receipt
for "all money due for state purposes, as shown by the cer-
tificate of settlement (between a county auditor and a county
treasurer) .

Fifth. There can be no question that the Auditor of State
should take whatever action is proper to recover for the
State Treasury all over-payments to special judges from all
persons and entities that might be liable for such over-
payments. The question, of course, is what constitutes proper
action.

Your question suggests as a possible action the withholding
from the county those sums due to be distributed to the
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county by the Auditor of State until such time as the county
tenders to the state the overpayments made to special judges
in that county.

That question is one that has never been answered by
Indiana courts, either specifically or by implication in a
decision of any analagous question. However, consideration
of somewhat related decisions in the courts of other states
may indicate the probable answer if the question were to be
litigated in Indiana.

In State v. Ferguson, 133 Ohio State 325, 13 N. 2d 723

(1938), an Ohio statute authorizing the Auditor of State
to withhold sales tax distriblJUon to counties indebted to the
state was held constitutional. 'This decision is not pertinent 
the instant problem inasmuch as Indiana has no statute
specifically authorizing the Auditor of State to withhold dis-
tributions, but it,does indicate that the problem might be
resolved by proper legislative action.

In a number of jurisdictions it has been held that the
Auditor of State does not have the authority to withhold

various distributions. See San Benito County v. Riley, State
Controller 88 Cal.App. 131 , 263 P. 349 (1927); Posadas 

City of Manila 274 U.S. 410, 47 S. Ct. 704 (1927); State 

Hastings 11 Wis. 471 (1860). These cited decisions are
based on the reasoning that the distributions are to 
made under certain stated conditions and that they are
therefore legislative appropriations and cannot be withheld
without proper legislative authority.

In one jurisdiction, Michigan, the decided cases have had
the practical result of permitting the Auditor of State to
withhold distribution moneys. Ottawa County v. Alpin, Audi-
tor General 69 Mich. 1 , 36 N. W. 702 (1888); People v. Van
Tassel 73 Mich. 28, 40 N.W. 847 (1888) ; Sumeracki v. Stack
269 Mich. 169, 256 N.W. 843 (1934). The cited Michigan
cases hold that a suit by the county to mandate the distribu-
tion is a suit against the state without the consent of the
state and thus not subject to adjudication. However, the
court in the Ottawa County case did state "We think the state
had the right to withhold the money due the county so long
as the county is shown to have been indebted to the state
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for the reason "This is but just between the county and
the state.

Thus, in the majority of instances, other jurisdictions have
maintained that the Auditor of State is not empowered to
withhold distributions from local governmental units. In the
one instance where withholding was deemed proper (Ottawa
County), it was so deemed because the county had been
shown to be indebted to the state and it would be inequitable
or unfair to require the state to fulfill its fiscal obligation
to a county when the county refuses to discharge its fiscal
obligation to the state. The justification, then, is that the

state has the right to exercise a set-off against the county.

When a set-off and some limitations bn its applications to

transactions between a commercial bank and its depositors,
as set forth in the following quotation from Teeters v. City
Nat' l Bank 214 Ind. 498, 501, 14 N. 2d 1004, 1005, 118

R. 383 (1938), would appear to be helpful to a determina-
tion of whether a set-off involved is the question at hand.
There the court said:

That a bank may ordinarily charge a borrower
deposit with a due note is not to be questioned. The
right existed at common law and is now clearly recog-
nized by statute in the Negotiable Instruments Act.
Section 19-618 Burns ' Ann. St. 1933, S 12904 Baldwin
1934. The basis of the right, whether viewed from
the standpoint of the common law or of the statute, is
the same. It finds its justification in the doctrine of set-
off, that is, the right which exists between two persons
each of whom under an independent contract, express
or implied, owes an ascertained amount to the other
to set off their mutual debts by way of deduction, so

that in an action brought for the larger debt, the resi-
due only, after such deduction, may be recovered. State
v. Beach (1897), 147 Ind. 74 , 90 46 N.E. 145; 9 C. S.,
p. 616, note 64. It is familiar law, however, that
mutuality is essential to the validity of a set-off, and
that, in order that one demand may be set off against
another, both must mutually exist between the same
parties. Proctor v. Cole (1886), 104 Ind. 373, 3 N.
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106, 4 N.E. 303. Accordingly, it is settled that a bank
can claim no lien upon the deposit of one partner, made
on his separate account, in order to apply it on a debt
due from the firm, nor can the joint and several note of
three persons be paid out of the individual deposit of

one, unless he be the principal and the other sureties,
or unless it becomes necessary in order to do complete
equity or avoid irremedial injustice. Lamp, Receiver
v. Morris (1889), 118 Ind. 179, 20 N.E. 746. 'When a
note payable at a bank is signed by three persons one
of whom has an account at the bank, it may well be
said that the bank has no power to transfer money de-
posited by one of the makers to the payment of the
note without the depositor ,s consent. Bedford Bank 

Acoam (1890), 125 Ind. 584, 588, 25 N.E. 713." (Em-
phasis added.

",' :'

Unless, therefore, the county is indebted to the state for

the overpayment to the special judge (which is to say, under
a legal obligation to reimburse the state for the overpayment)
there would seem to be no basis for applying the doctrine of
set-off in justification of withholding by the Auditor of State.
In other words, unless the state could sue the county and
recover judgment against the county, the State Auditor would
have no justification for not distributing to the county all state
revenue to which the county is otherwise entitled. Conversely,
unless the existence of the overpayment as a credit against
state revenue on the county treasurer s report would constitute
a defense to a mandate action against the Auditor of State to
draw his warrant for distribution of said aid funds to the
county, such overpayment would not legally justify the Audi-
tor of State in withholding the distribution, wholly or
partially.

In my preceding discussion of the capacity in which the
county treasurer acts in paying the warrant compensating
the special judge out of county funds for the time being and
in making his settlement with the Treasurer of State, I have
pointed out that the county treasurer is performing a duty
which he owes the state and not a duty the county owes the
state. I have also pointed out that the county treasurer is en-
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titled to credit for the full amount he has paid on the warrant,
even though the auditor erred in drawing it for the full
amount "ordered" by the regular judge, and that the only place
he can get that credit is on his semi-annual settlement with
the Treasurer of State. This credit to the county treasurer
against state revenue which he would otherwise be required
to pay over to the Treasurer of State results in (or is the re-

sult of) the county s having credit for the full amount ad-
vanced by it to pay the draft in the first instance. And if
there is any liability, obligation, or debt owed by the county
to the state, it arises out of this credit to the county or out
of the county auditor s error in drawing the warrant for the
excessive sum.

It was seen in the preceding review of State v. Milwaukee
supra (145 Wis. 131 , 129 N.W. 1101 , Ann. Cas. 1912 A 1212
(1911)) ; Territory v. Bachford, supra (2 Ariz. 246, 12 P. 671
(1887)) ; and Vigo Townshjp v. Board of Comm rs. , supra
(111 Ind. 170, 12 N.E. 305) that a county is not liable to
another unit of government for the malfeasance or non-mal-
feasance of a duty to that other unit of government which the
law has imposed on a county offcer. The Vigo Township case,
supra having never been overruled or its rationale questioned
in Indiana, there is no basis for finding that the county owes

any obligation to the state because the county auditor erred
in drawing the warrant.

It, therefore, appears that the Auditor of State has no
authority to withhold distributions to a county for the sole
reason that special judges appointed in that county have been
paid in excess of the statutory amount.

This does not mean that such money is necessarily lost by
the state. The Auditor of State can demand repayment from
the overpaid special judge, and if payment is refused the
matter may be referred to the Attorney General for his con-
sideration as to whether he should proceed under the powers
and duties conferred upon him by Acts 1941 , ch. 109, S 6, the
same being Burns S-49-1024, against the recipient of the over-
payment. This is the procedure that was followed in City of

Columbus v. Rynerson, supra discussed in response to your
first question.
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Furthermore, if the overpaid special judge happens also to
be a regular judge on the state payroll , the Auditor of State
can withhold issuance of one or more monthly salary war-
rants until the overpayment is refunded to the state. This
procedure has been held proper in other situations.

In State ex rel. Black v. Burch on rehearing, 226 Ind. 489,
81 N. 2d 850 (1948), a State Representative resigned shortly
after the 1947 regular session of the Indiana General Assem-
bly, and accepted employment in an administrative depart-
ment of the state government. The statutes regulating the
payment of legislators at that time scheduled salary pay-

ments in such a manner that in those years wherein a regular
session was held the legislat is would receive their entire an-
nual salary prior to the end of the session. Thus, although he
resigned in March, the legislator had received his entire
salary for the year. The Auditor refused to pay the resigned
legislator for his " service in the administrative branch. The
court said:

Section 49-1809 Burns ' 1933, dealing with the pow-
ers and duties of the Auditor of State among other
things provides: '

. . 

. the auditor shall examine, with
care, every demand and claim presented for payment,
and shall be satisfied that every claim is just, legal,
and unpaid, before he shall allow, audit, or counter-
sign it.' This provision is broad enough to justify the
auditor in refusing to issue a warrant for money own-
ing to one who in turn is indebted to the state, as was
the case here. To compel the auditor so to do would
deprive the state of its right to set off.

The same conclusion was reached in State ex rel. Slenker 

Burch 226 Ind. 579, 82 N. 2d 258 (1948).

It is my opinion that it is your duty to withhold payment of
salary from any regular judge who has been overpaid as a
special judge and who, after demand, has failed to refund all
overpayments. I see no reason to withhold all future pay-
ments, but only so many monthly warrants as may be neces-
sary to equal or exceed the amount of the judge s indebtedness
to the state.
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To summarize, it is my opinion that:
1. A special judge who presides in more than one case in

the same court on the same day is entitled to compensation of
only $25.00, but if the special judge is also the regular judge
of another court situate in the same county or city he is en-
titled to no compensation.

2. A special judge who presides in two or more courts on
the same day is entitled to compensation of $25.00 for each
such court (with the exception noted above as to regular
judges serving in another court in the same city and county).
3. County auditors have the right and duty to refuse to

issue warrants to pay compensation allowed to special judges
by court order in excess of the lawful am unt. When an order
allowing excessive compensation to special judge is pre-
sented to a county auditor, he should refuse payment and
notify the Auditor of State, Attorney General, county attor-
ney, and county commissionevs.

4. County treasurers who pay warrants drawn by the
county auditors to pay special judges are entitled to credit
therefor on their semi-annual settlements with the Treasurer
of State regardless of whether the county auditor was justi-
fied in drawing the warrant. As to the county auditor, how-
ever, the settlement cannot be approved if the amount of any
such warrant exceeds the sum to which the special judge is
lawfully entitled.

5. It is the duty of the Auditor of State not only to dis-
approve, as to the county auditor, settlements which include
credits for excessive payments to special judges, but also to
make a reasonable effort, by any lawful means available to
him, to attempt to bring about repayment to the state treasury
of the excess paid to any special judge. The withholding of
distribution to the county of state collected revenue is not 
lawful means of coercing such repayment. The following
means, however, are available to him:
a. He may demand repayment from the overpaid special

judge and if that fails, refer the matter to the Attorney Gen-
eral to consider the advisability of legal action against such
special judge or against the county auditor, or both, such
actions.
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b. He may withhold state salary payments from regular
judges who fail, after demand, to refund to the state over-
payments made to them for acting as special judges in other
courts.

OFFICIAL OPINION NO. 

November 18, 1968

PUBLIC WELFARE-Implementation of the Work Incentive
Program-Recipients -6f Aid to Families with

children benefits as eligible.

J ,,

Opinion Requested by Mr. William R. Sterrett, Acting Admin-
istrator, Department of Public Welfare.

You have asked me whether the State Department of Public
Welfare may, without specific Indiana enabling legislation
implement the Work Incentive Program (hereinafter referred
to as "WIN") created by the 1967 Amendments to the United
States Social Security Act,! The WIN program would be
performed in cooperation with the Indiana Employment Se-
curity Division and the federal government, and financed pri-
marily by federal funds, with state contributions also required.

Although WIN itself is a new program, S 204 (b) of the 1967
Amendments adds subparagraph (19) to S 402 (a) of the
Act. That subparagraph requires states to refer qualified re-
cipients of Aid to Families with Dependent Children (herein-
after referred to as "AFDC" ) to the WIN program. Sub-
paragraph (19) became effective July 1 , 1968, in any state in
which a state statute does not prevent the state from com-

204 (a) of Pub. L. 90-248, 81 Stat. 884 to 889 , adding Part C to
Title IV of the Act, 430 to 444, 42 D. C. 630 to 644.

242 D. C. 602' (a).

264


