
OPINION 34

Since your offce will be closed pursuant to the provisions
of this 1953 statute (and the act creating legal holidays), on
Sunday, September 1 , 1968, and Monday, September 2, 1968,

the next following day your offce will be open pursuant to
the statute above will be Tuesday, September 3, 1968. It is
my opinion that September 3 , 1968 will therefore be the last
day upon which petitions and certificates for nomination pre-
pared pursuant to section 106 of the Indiana Election Code, as
amended, Burns 29-3801 , may be filed in your offce, and
that September 3, 1968 , is also the date by which you should
certify to the county clerks the name and place of residence
of each person nominated for offce as specified in the peti-
tions and certificates of nominations filed with you, together
with the device of each party, in the order in which they
will be arranged on the ballot.

..' 

OFFICIAL OPINION NO. 34

August 28, 1968

CITIES AND TOWNS-CONDEMNATION-Necessity that
Such Action be Authorized by Common Council.

Opinion Requested by Mr. Richard L. Worley, State Exam-
iner.

This is in response to your request for an Offcial Opinion
specifically raising the following questions:

1. Does the Board of Public Works have authority
to condemn, rent or purchase any real estate or
personal property without approval of the com-

mon council, when a sum of more than $2 000 is
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required, if appropriations have been previously
provided for these purposes?
Does the Board of Public Works have authority
to condemn, rent or purchase any real estate or
personal property needed in the operation of mu-
nicipal utilities without approval of the common
council when a sum of more than $2,000 is re-
quired ?"

Both of these, questions must be answered no.

Acts 1913, ch. 85, ~ 1 , the same being Burns IND. STAT.
ANN. ~ 48-1902 , provides in pertinent pa

First. To condemn, rent or purchase any real estate
or personal property needed by any such city for any
public use, except when a different provision for pur-
chase is made by this act: Provided That when a
sum of more than two thousand dollars is required to
be paid for condemnation, rent or purchase of any
real estate or personal property, the same shall not
take place unless the condemnation, rent or purchase
is specifically authorized by ordinance.

The first question essentially evolves into whether the
appropriation ordinance or "passing of the budget" by the
common council satisfies the requirements of enacting a spe-
cific ordinance in accordance with ~ 48-1902.

The Court in Laramore Douglass, Inc. v. City of Ander-
son 222 F. 2d 480 (7th Cir. 1955) in construing similar
language from Acts 1923, ch. 16, ~ 1 , being Burns 48-7206
held a general ordinance' insuffcient to meet the specific
ordinance requirements of the act. That Court further pointed
out that under Indiana law such statutes when couched in
terms of power require strict compliance'

A city ordinance is a formal legislative enactment having
the force of law. Town of Walkerton v. New York St. L.
R. R. 215 Ind. 206, 18 N.E. 2d 799, (1939) cert. den. 308
U. S. 556 (1939); Windle v. City of Valparaiso Ind. -
113 N.E. 429 (1916). See also Zucht v. King, 260 U. S. 174
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(1922). Burns ~ 48-1902 (1) uses the word "ordinance." The
courts in construing this language under similar circumstances
have held that even where the work has been performed the
ordinance requirements of the Act impose a condition sub-

sequent upon the contract. City of East Chicago v. Inter-

state Iron Steel Co. 183 Ind. 33, 107 N.E. 274 (1914);
City of Richmond v. McGinn, 78 Ind. 192 (1881); Halstead
v. City of Brazil 83 Ind. App. 53, 147 N.E. 6,29 (1925).

general appropriation bill or ordinance does not meet
the complete require,ments of Burns ~ 48-1902 (1). In addi-

tion, the council must enact an ordinance specifically de-
scribing the proposed expenditure or program with cer-

tainty. General appropriatibn enactments do not meet this
specificity requirement.

The other question which you pose essentially is whether
Burns ~ 48-1902 (1) applies to proprietary functions of a
municipality. Like any act, the intent of the Legislature
must be derived from the entire act rather than gleaning out
specific provisions as words.

The powers of boards of public works are contained within
Burns ~ 48-1902. Regardless of whether the activity en-
gaged in is governmental or proprietary, its authorization
must come from Burns ~ 48-1902.

The significance of the proprietary-governmental classifica-

tions is primarily limited to governmental immunity problems
in tort cases. See 1938 O. G. p. 96. It is an artificial dis-

tinction which the Courts have used to' provide an exception

to the ancient immunity doctrine that "the king can do no
wrong." The court is Chadwick v. City of Crawfordsville

216 Ind. 399 , 412 , 24 N.E. 2d 937 (1940), in referring to this
artificial distinction outside of tort cases, said:

The appellants cite many cases in which this court
has said that, in the O'peration of a public utility, the
the city acts in its private and prO'prietary capacity.

But this is so only to a limited extent. When a munici-

pality has been clothed with powers for the peculiar
and special advantages of its inhabitants, rather
than for the good of the state at large, the corpora-
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tion has a private character, and its liability for torts
and otherwise is based upon the same' principles
as that of a private corporation, and a municipality
may have property rights which are so far private,
that they are not held at the pleasure of the Legisla-

ture. It is only in respect to such matters that the city
is spoken of as acting in a private or proprietary
capacity. Judge Dillon says: 'But that a municipal cor-
poration is in any just view a private corporation, or
possesses a double character, the one private and the
other public, although often asserted, is only true in
a modified sense. In their nature and purposes mu-
nicipal corporations however numerous and complex
their powers and functions , are essentially public. ' Dil-
lon on Municipal Corporations, 5th Ed. Vol. 1, ~ 38
p. 68. In respect to their public utility properties the
rights and duties of a;;unicipality are' generally mea-
sured by the same rules and the same standards which
apply to private individuals or private corporations

and this has led to the repeated statement that they
hold their public utility properties in a private or pro-
prietary capacity. But the same courts that use' such
language uniformly hold that, in the operation of such
properties, the municipalities perform a public func-
tion under the police power, and not a private func-
tion.

The proprietary-governmental classification does not apply
in this instance. Burns 48-1902 applies to both governmen-
tal and proprietary functions of municipal corporations.

In the final analysis it is my opinion that the condemna-
tion, rental or purchase of any real or personal prope'rty for
a public purpose requiring an expenditure of more than $2 000
must be authorized by a specific ordinance enacted by the
common council, regardless of whether the purpose be gov-
ernmental or proprietary.

223


