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OFFICIAL OPINION NO. 
November 12, 1970

Hon. Edgar D. Whitcomb
Governor of Indiana

State House
Indianapolis, Indiana 46204

Hon. Richard E. Folz

Lieutenant Governor of Indiana

State House
Indianapolis, Indiana 46204

Dear Governor Whitcomb and Lieutenant Governor Folz:

Both of you have written to m requesting an Offcial Opin-
ion on essentially the same questions, which' may be sum-
marized as follows:

1.) Is the. Indiana State Fair Board required to
advertise and accept competitive bids for the letting
of contracts involving concessions, amusem nt rides,
and other suppliers of equipment and services?

Is a contract valid when entered into between
the State Fair Board and a supplier of midway type
amusements and attractions without competitive bid-
ding?

ANALYSIS

There are two general Indiana statutes that demonstrate
a clear intention of the Legislature to require bidding and
free competition on the part of contracts let by all State
agencies.

Acts of 1945, Ch. 99, as amended, and found as Burns
(1964 Repl.), Section 53-501, provides in part that any pur-
chase by a state "offcer board commissioner, department
commission, or purchasing agent" greater than two thousand
dollars ($. 000.00) of "material or materials, equipment,
goods and supplies, except current utility bills" to be paid
with public funds must be preceded by competitive bidding.

Acts of 1907, Ch. 243, the same being Burns ' (1964 Repl.) 
Section 23-118 provides:
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Any and all schemes designs, understandings
plans, arrangements, contracts agreements or combi-
nations to limit, restrain, retard, impede or restrict
bidding for the letting of any contract for private or
public work directly or indirectly, or to in any man-
ner combine or conspire to stifle or restrict free com-
petition for the letting of any contract for private or
public work, are hereby declared illegal 

* * *" 

(My
emphasis)

Both of the above statutes provide a basis for holding
that the Fair Board has a duty to let bids for contracts in
excess of two thousand dollars ($2 000.00) . Moreover, these
statutes indicate a public policy based on fre - competition
with fair bidding preceding the letting of contracts as a
necessary condition for the furtherance of free competition

on which our whole economic foundation rests.

With respect to the Fair Board, such bidding is required,
both by statute and public policy, and is a good business p'ric-
tice to insure the taxpayers of this state the lowest possible
cost for goods and services.

With reference to your second question, the Court in Mc-
Nay v. Town of Lowell (1908), 41 Ind. App. 627, 84 N. E.
778, made these pertinent statements:

It is not necessary that actual fraud should be
shown, for a contract which tends to the injury 
the public service is void, although the parties entered
into it honestly and proceeded under it in good faith.
(41 Ind. App. at 636)

Any contract by one acting in a public capacity,
which restricts the free exercise of a discretion vested
in him for the public good, is void.

(41 Ind. App. at 637)

Obviously, the free exercise of a discretion vested in 
person acting in a public capacity has been restricted, if not
entirely nullified, when a contract is awarded without com-
petitive bidding between rival suppliers, and such contract
will not be enforced by our courts.
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CONCLUSION

It is my offcial opinion that contracts by the Indiana State
Fair Board involving goods and services exceeding two thou-
sand dollars ($2,000.00) in cost must be preceded by com-
petitive bidding. Any such contract entered into by the Indi-
ana State Fair Board which was not advertised for bids is
in violation of public policy and void.
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