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April 15, 1970

Hon. Eldon F. Lundquist
600 East Boulevard

Elkhart, Indiana 46514

Dear Senator Lundquist:
This is in reply to your request for my Offcial Opinion as

to whether under Acts of 1965, Ch. 307, Sec. 202, as found
in Burns' (1968 Supp. ), Section 28-6410, a school corpora-

tion has the right to defend an employee in a criminal action
as well as in a civil action.

ANALYSIS

.. - ,

The pertinent part of said statute reads as follows:

" (16) To defend any member of the governing body
or any emplO'ee of the school corporation in any suit
arising out of the performance of his duti .for, or

employment with, the school corporation

, ... 

provided
the governing body by resolution determined that such
action was taken in good faith; and to save any such
member or employee harmless from any liability, cost
or damage in connection therewith, including but not
limited to the payment of any legal fees, except where
such liability, cost or damage is predicated on , or arises
out of the bad faith of such member or employee, or
is a claim or judgment based on his malfeasance in
offce or employment." Burns' 28-6410 supra.

This statute does not grant the governing body of a school
corporation the authority to defend an employee in a criminal
action. The statute requires that the governing body of a
school corporation by resolution determine that such an action
was taken in good faith. By definition a crime is an act which
is committed in bad faith. Therefore, the statute does not

apply.

By the weight of authority, "suit" means a legal proceed-
ing of a civil kind. 1 Am. J ur. 2nd , Actions 4. There is no
authority indicating that the word has other than this usual
meaning when used in Indiana.
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The purpose of the statute is not merely to defend any
member of the governing body in any suit arising out of
the performance of his duties for, or employment with, the
school corporation but, also, to save such person harmless
from any liability, cost, or damage in connection with such
suit.

Liability," denotes that which is enforced by civil actions.
Vandalia Railway Company v. Keys (1910), 46 Ind. App. 353,
91 N. E. 173. Therefore, to construe "suit" to include a crimi-
nal prosecution because it is preceded by the word "any
would not be in harmony with the entire statute.

CONCLUSION -

It is, therefore my opinion that Burns' 28-6410/ supra
does not give a school corporation the right to defend 
employee in any criminal action.


