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OFFICIAL OPINION NO. 25

December 12, 1972
Mr. Kenneth R. Beesley

State Examiner
State Board of Accounts

912 State Office Building
Indianapolis, Indiana 46204

Dear Mr. Beesley:

This is in response to your request for my Official Opinion
on the following questions:

1. What types of traffic violations may be imposed
by city or town ordinance, with the fine or penalty
to accrue to the benefit of the city or town, and not
conflict with statutes of the State of Indiana providing
for the same or similar violations?

2. In courts established pursuant to Acts 1965
Ch. 266, as amended; IC 1971, 33- 40- et seq.

found in Burns ' Ind. Stat. Ann. 2601 (1972 Supp.
et seq. should the fines assessed and collected by the
court, in all cases of violations of city or town ordi-
nances be recorded as a state fine in the records of

the clerk, which would accrue to the benefit of the
common school fund, or should the fines be recorded
by the clerk as city or town fines which would accrue
to the benefit of the city or town general fund?

3. It is permissible under Acts 1969, Ch. 252; IC
1971, 18- , Burns' Ind. Stat. Ann. 48-326 (1972
Supp. ) for a town which does not have a town court
to enact an ordinance whereby the clerk-treasurer can
accept payments of fines, for violations of town ordi-
nances in lieu of the person being charged for such
violations in a justice of the peace court or other court

of competent jurisdiction?

4. If your answer to question No. 4 is in the affirm-
ative, is the clerk-treasurer authorized to collect the
permanent operator s record fee of $3.00 pursuant to
IC 1971 , 4-14- 18, Burns' Ind. Stat. Ann. 47-1052 (b)
(1972 Supp. ) on cases not appearing in any court.



1972 O. A. G.

ANALYSIS
In answer to your first question, your attention is directed

to Acts 1905, Ch. 169; IC 1971 , 35- 12- , as found at Burns
Ind. Stat. Ann. ~ 9-2402 (1956 Rep!.), which provides:

Whenever any act is made a public offense against
the state by any statute and the punishment presribed
therefor, such act shall not be made punishable by
any ordinance of any incorporated city or town; and
any ordinance to such effect shall be null and void,
and all prosecutions for any such public offense as
may be within the jurisdiction of the authorities 
such incorporated cities or towns, by and before such
authorities, shall be had under the state law only:
Provided, That every city and town shall have the
exclusive power to pass and enforce ordinances to keep
the streets and other public places of any such city
or town free from all obstructions, and to prevent
the riding or driving .of any vehicle or animal on any
sidewalk therein except in the necessary act 
crossing. "

In interpreting the effect of this statute in light of the

existing state statutes governing speed regulations in cities
and towns, the Attorney General in an Official Opinion con-
cluded that:

"* * * 

cities and towns have no authority to enact
a traffic ordinance which sets forth the same speed
regulations as the State Code and that all vialations
of the speed regulations must be prosecuted as a viola-
tion of a State law rather than a city or town ordi-
nance." 1953 O. G. NO'. 60 at p. 307.

Hence, it is clear that a city or town is prohibited from
enacting ordinances which would provide far punishment of
violations of speed limits which are identical to thase estab-
lished by the State.

It should also be noted that Acts 1939, Ch. 48; IC 1971,
27, as found at Burns ' Ind. Stat. Ann. ~ 47-1827 (1965

Repl.), a part of the motor vehicle act, provides !as fallows:
The provisions of this act shall be applicable and

uniform throughout this state and in all political sub-
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divisians and municipalities therein and no local au-
thority shall enact or enf.orce, any rule or regulati.on
in c.onflict with the pravisians .of this act unless ex-
pressly authorized herein. Local authorities may, haw-
ever, adopt additi.onal traffic regulations with respect
t.o streets and highways under their jurisdiction,
which are n.ot in conflict with the pr.ovisions of this
act. "

In interpreting that act, the Indiana Supreme C.ourt has
held that:

The rights .of municipalities are limited by the
statute ~ 47-1827, to the adoptian .of additional traffic
regulati.ons with respect t.o streets and highways under
their jurisdiction as more fully provided for by
~ 47-1828, Burns Ind. Stat. Ann. (1952 Repl.)"

itsch 'V. City of Hammond 234 Ind. 285, 125 N.
2d 21 (1955).

In light of the above statutes and the interpretati.on given
them, it is my opinion that the law specifically prohibits en-
actment of .ordinances which pr.ovide far punishment .of acts
which are declared illegal by a state statute. Hawever, in
cantrolling traffic violati.ons, the autharity .of cities and
t.owns to enact .ordinances is g.overned by the pr.ovisi.ons .of
Burns' Ind. Stat. Ann. ~ 47-1827, supra and acc.ordingly,
S.o long as the .ordinance does n.ot duplicate a state statute
the same W.ould be valid if auth.orized.

In turning t.o your second question, your attention is di-
rected to Acts 1969, Ch. 373; IC 1971, 18- 14-1, as f.ound
at Burns' Ind. Stat. Ann. ~ 4-6001 (1972 Supp. ), which pra-
vides in part:

The judicial P.ower .of every city .of the first, sec-
.ond, third, and faurth classes shall be vested in a city
c.ourt. Provided, That the judicial power shall alsa
be vested in the superior caurt in those caunties in
which associate judges serve .on the superiar court.
Provided, That in any c.ounty having a multiple judge
superior court and c.ontaining no less than twa hun-
dred thirty-five th.ousand (235,000) papulation and
n.ot more than five hundred thousand (500,000) popu-
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lation, according t.o the last decennial census, the ju-
dicial P.ower .of all cities in the county shall be vested
in the superior court and any city C.ourt established
in such cities shall be abolished at the expiration .of
the present term of such city judges or by reason .of
vacancy for whatever cause occurring in the office
.of the judge of any city C.ourt * 

* *

Although this act abolishes city courts and vests their juris-
dicti.on in the Superior Court of the c.ounty, in certain coun-
ties, it is my .opinion that the intent of the Legislature was
merely t.o reorganize the court system so as to prom.ote the
efficiency of handling judicial business in the specific coun-
ties included in the above act. Accordingly, the enactment
of this statute in no way affects the manner in which fines
are to be collected and appr.opriated.

In answer to your third question, it should be noted that
Acts 1969, Ch. 252, Sec. 418; IC 1971, 18- 52, as found at
Burns' Ind. Stat. Ann. ~ 48-326 (1972 Supp. ), sets .out the
types of ordinances which a t.own may provide for payment
for violations to the town clerk-treasurer as .opposed to the
town court or justice of the peace. The statutes provides:

Whenever the board of trustees of any town shall,
by ordinance: (1) control and regulate the standing
or parking of vehicles upon any street, alley or other
public place within the town; (2) or regulate traffic
by means of traffic c.ontrol signals within the town;
(3) or designate particular streets as one-way streets
and require that all vehicles move in one (1) specific
direction; (4) or regulate the speed .of vehicles on
the streets, alleys or public places within the t.own;
(5) or designate any street as a through street and
require that all vehicles stop before entering .or cross-
ing the same; (6) .or designate any intersection as
a stop interesection and require all vehicles to stop
at one or more entrances to such intersection; and
prescribe penalties for persons violating an ordinance
relating to the above matters, the town board may
also provide in the ordinance that in lieu of the per-
sons being charged for such violations in justice of
the peace court or town court or other court of com-
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petent jurisdiction for the penalties prescribed in the

ordinance, the person so charged may pay (within
a time limit and pursuant to other reasonable rules
prescribed in the ordinance) to the town clerk-treas-
urer for the benefit of the general fund .of the town an
amount not to exceed twenty-five dollars ($25.00).

The statute clearly establishes specific types of ordinances
for which a town may adopt the type of collection process
authorized. Applying the long established doctrine of expres-
sio unius exclusio alterius (expressions of certain things im-

plies the exclusion of others) one must conclude from a read-
ing of the statute that the Legislature intended that the
named ordinances be the only .ones which a town may pass
and authorize collections by the clerk-treasurer for violations.

Turning to your f.ourth question, Acts 1971, P.L. 34, as

amended Acts 1972, P.L. 32; IC 1971, 4-14- , as found

at Burns ' Ind. Stat. Ann. 47-1052b (1972 Supp.

), 

provides
that:

The following fee shall be collected by the clerk
of a court or the judge .of a court which has no clerk
on behalf .of the commissioner of motor vehicles:

Upon the conviction of any person for any offense
which authorizes or requires the clerk .of a C.ourt or
the judge of a caurt which has no clerk, to certify an
abstract of the record .of such conviction to the com-
missioner or the department, a permanent operator
record fee of three dollars ($3.00) shall be so taxed
by the court as a part of the costs against the defend-
ant and in favor of the commissioner. The permanent

operator s record fee of three dollars ($3.00) taxed

in favor of the commissioner shall be paid over to the
commissioner within ten (10) days after the close
of each month. When the commissioner shall have col-
lected any such permanent operator s record fee, he
shall forthwith pay the same into the motor vehicle
highway account fund created by IC 1971, 8-14-

(9~ 36-2815-36-2823).

This office, in an Official Opinion, answering the ques-
tions as to what types of traffic vialations require the cer-
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tification of an abstract of the rec.ord of convicti.on, concluded
that:

"* * * a certified abstract of the record and the per-
manent operator s record fee must be f.orwarded t.o
the commissioner in all instances where there is a
conviction of a violation of a state law regulating the
operation of motor vehicles on public highways .or
.of any city .ordinance relating t.o moving traffic, but
not in an instance where the canviction is for the vi.o-
lati.on of a city ordinance relating to non-m.oving traf-
fic." 1966 O. G. No. 19 at p. 123.

A reading of IC 1971, 4-14- 18 indicates that the perma-
nent operator s record fee is collecte for the commissioner
of the Bureau of Motar Vehicles. Thus, in any case in which
the certification of the record of conviction is required, re-
gardless of whether it is a "conviction" in the sense that a
court hearing has been held, the clerk-treasurer is required
t.o collect the three dollar ($3.00) fee and forward it to the
commissianer of the Bureau of Motor Vehicles, pursuant to
IC 1971, 4-14- 18.

CONCLUSION

It is, theref.ore, my Official Opinion that: (1) local auth.ori-
ties may adopt and enf.orce traffic regulation ordinances with
respect t.o streets and roads under their jurisdiction; (2)
the transfer of judicial power from city courts to superior
court in certain counties does n.ot affect the manner in which
fines are t.o be collected and appropriated; (3) the cIerk-
treasurer may collect fines for the violation .of town ordi-
nances where authorized by statute; and (4) the cIerk-
treasurer is required to collect the permanent operator s rec-
ord fee and forward same to the Bureau .of Motor VehicIes.


