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Mr. Kenneth R. Beesley
State Examiner

State Board of Accounts
912 State Office . Building

Indianapolis, Indiana 46204

Dear Mr. Beesley:

This is in response to your request for my Official Opinion
on the following questions:

1. It is permssible for a county sheriff to designate
a member of the county police force, established pur-
suant to IC 1971, 17- 14, Burns' Ind. Stat. Ann. Sec.
49-2821 et seq. to serve as a first or second deputy

sheriff and receive the per diem allowances provided
in IC 1971 , 17- 16, Burns' Ind. Stat. Ann. 49-1002b?"

2. If your answer is in the affirmative, could any
part of the per diem allowances be considered as
wages' of the police force member in computing con-
tributions and pension benefits, where a pension trust
fund or other retirement program has been estab-
lished ?"

ANALYSIS

In answering the questions you have posed, it is important
to note the sequence in which the relevant statutes were en-
acted. IC 1971, 17 - 16-1, as found at Burns 49-1002b
was enacted in 1957 to provide as follows:

The chief deputy sheriff and the second deputy
sheriff in all counties of this state having a population
of not more than ninety-five thousand (95,000) ac-
cording to the last preceding decennial United States
census shall be paid an additional sum of two dollars
($2.00) per day on account of the imposition of addi-
tional official duties; and they shall be paid in addition
to any allowance now provided for mileage, the addi-
tional sum of two dollars ($2.00) per day.
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At the time this statute was enacted, there was no official
body known as a county police force. Instead, the maintenance
of a police force on the county level was entrusted to the
county sheriff who was empowered by statute to appoint
deputies to assist in this function. IC 1971, 17- 71- , as found
at Burns' Ind. Stat. Ann. ~ 49-1002.

In 1961, however, the Legislature enacted Acts 1961, Ch.
285; IC 1971, 17- 14- , as found at Burns ' Ind. Stat. Ann.
~ 49-2823 (1964 Repl.), creating a county police force in cer-
tain counties. Prior to that time there was no provision for
the existence of a county police force. This Act was amended
in 1971 to provide as follows:

In any county in which a sheriff's merit board
as provided herein, shall be or shall have been created
there is hereby created a county police force whose
members shall be employees of such county, and whose
activities shall be directed by the sheriff of such
county according to law.

The expenses of the county police force herein cre-
ated shall be a part of the county sheriff's budget,
and the salary and the number of its personnel shall
be determined by the county sheriff's merit board.
The county council shall review the county sheriff'
budget, including the number of personnel and their
salary, and shall appropriate the funds reasonably nec-
essary for the county sheriff and the county police
force to discharge the duties imposed upon them by
law.

In reconciling the above statutes, it is recognized as a well
established rule of statutory construction that where an in-
consistency or uncertainty exists between two statutes, the
most recent expression of the Legislature controls. State v.
Kiley, 36 Ind. App. 513, 76 N.E. 184 (1905). Further, IC
1971, 17- 14-3 clearly manifests a legislative intent to place
in the hands of the sheriff' s merit boards the power to deter-
mine the salaries of county policemen subject to review by
the county council. Since IC 17- 16 was enacted prior to
the creation of county police forces, it has no application
whatsoever in determining the salaries of county officers.
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This power has now been entrusted to the county sheriffs
merit boards.

Since the answer to your first question is in the negative
there is no need to discuss your second question.

CONCLUSION

It is, therefore, my Official Opinion that since the creation
of county police forces and sheriff' s merit boards, the County
Sheriff in such counties does not have statutory authority
to designate a first or second deputy to receive increased
pay or allowances. This power is now entrusted by law to
the County Sheriffs ' merit boards in such counties.


