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OFFICIAL OPINION NO. 

November 21 , 1972

Mr. Joseph R. Root, Commissioner
Bureau of Motor Vehicles

401 State Office Building
Indianapolis, Indiana 46204

Dear Mr. Root:

This is in response to your request for my Official Opinion
on two questions. First, whether the "Habitual Traffic Offend-
er Act," Acts 1972, P .L. 81; IC 1971 , 9- , as found in Burns
Ind. Stat. Ann. 47-2334 (1972 Supp.), requires the Com-
missioner of the Bureau of Motor Vehicles only to certify
records of alle'ged habitual offenders when all the offenses
occurred on or after the effective date of the Act. Secondly,

whether there is a constitutional infirmity ,in this Act because
some records, e.g., vehicular homicide and driving while under
the influence, are kept for all time while some records, e.

g.,

moving traffic violations, are only kept for three years.

ANALYSIS

In response to your first question, Section 4 of the Act
provides:

Whenever it appears from the records maintained
in the Bureau that a person s driving record brings him
within the definition of a habitual traffic offender, as
defined in Section 3(a), the Commissioner shall forth-
with certify two copies of all relevant abstracts of
conviction.

Section 3(a) of the Act states:

The term 'habitual traffic offender' means any
person who, within a ten (10) year period, accumulates
convictions of the number and type specified in para-
graphs (1) , (2), (3), and (4) of this subsection. In
determining the ten year period, at least one of such
offenses must occur on or after the effective date . of
this chapter.
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The plain meaning of the language of these two sections
reveals the legislative intent and the scope of the duty placed
on the Commissioner. Because Section 3(a) of the Act defines
a habitual traffic offender as a driver who has accumulated
convictions of the number and type specified, the last one
to have been committed on or after the Act's effective date,
and because Section 4 of the Act uses the mandatory language
shall" in placing the certification duty on the Commissioner

the Legislature has mandated the Commissioner to certify
traffic offenders ' records , even when all of the offenses did
not occur on or after the Act's effective date. Therefore, the
Commissioner does not have the power to certify only records
of driving offenders whose records contain the requisite num-
ber of offenses committed after the Act',s effective date.

In response to' your second question , reference is again made
to Section 4 of the Act, excerpted above. In enacting that
section, the Legislature is presumed to have knowledge of the
existing law of the State. Included in that body of law is Acts
1963, Ch. 199; IC 1971, 9- , as found in Burns' Ind. Stat.
Ann. ~ 47-2408 (1965 Repl.), which provides, in part:

( c) The Commissioner may destroy any records
of the department which have been maintained on file
for two (2) years which are absolute and of no further
service in carrying out the powers and duties of the
department. "

In enacting the "Habitual Traffic Offender" law, the Legis-
lature, therefore, was aware that the Bureau might not, at
this time, keep the paragraph three (3) type of traffic offense
records for more than two (2) years. (For future cases, how-
ever, these types of records will have to be maintained for
ten (10) years because they are no longer "obsolete and of
no further service in carrying out the powers and duties of
the department" under Burns' ~ 47-2408 (c) Supra. As to
any constitutional infirmities in the age of the available
records of paragraphs 1, 2, and paragraph habitual
traffic offenders, the Acts of the Legislature are presumed to
be constitutional until established otherwise by judicial review.

It must be presumed that the Legislature in passing the
Habitual Traffic Offender Act was aware of the practical
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administrative problems'involved ,such as the unavailability
of many of the records. However, Section 1 of the Act states:

It is the purpose of this chapter to reduce the ,num-
ber of motor vehicle accidents in this state and topro-
vide greater safety to th IIotoring public by denying
to habitual traffic offenders the privilege of operating
a motor vehicle.

CONCLUSION

Therefpre, . it is my Official Opinion that the "Habitual
Traffic Offender" law requir the CommissioIler to certify
the record of any offender where the offenses were committed
prior to the effectve date of the Act

, '

and secondly, since Acts
of the Legislature are presumed constitutional until determined
otherwise, there is no constitutional infirmity concerning the
leIlgth of. time records are kept.


