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Mr. Karl J. Stipher
Member, State Election Board

Room 1015, State Office Building
Indianapolis, Indiana 46204

OFFICIAL OPINION NO. 

August 28, 1972

Dear. Mr. Stipher:
This is in response to your request for my Official. Opinion

on the following question:

Are the provisions and requirements of Acts 1945
Ch. 208; IC 1971, 3- 11-12, as found in Burns' Ind.
Stat. Ann. 29-3812 (1969 Rep!.), which require po-
litical parties to sign a loyalty affidavit still valid and
enforceable, and can the Communist Party be placed
on the Indiana ballot without signing said affidavits?"

ANALYSIS

Your question presents two separate legal issues. The first
is whether the statute requires what may be characterized
as a loyalty oath to be signed prior to being placed on the
Indiana ballot, and secondly, whether the Communist Party
could be placed on the Indiana ballot in any event. The
statute to which you refer provides, in part, as follows:

No political party or organization shall be recog-
nized and given a place on or have the names of its
candidates printed on the ballot used at any election
which advocates the overthrow by force or violence,
of the local, state or national government, or which
advocates, or carries on, a program of sedition or of
treason, and which is affiliated or cooperates with
or has any relation with any foreign government, or
any political party or group of individuals of any for-
eign government. * 

* * 

No existing or newly organ-
ized political party or organization shall be permitted
on or to have the names of its candidates printed on
the ballot used at any election until it has filed an affi-
davit, by its officers, under oath, that it does not
advocate the overthrow of local, state or national gov-
ernment by force or violence, and that it is not affili-



1972 O. A. G.

ated with and does not cooperate with nor has any
relation with any foreign government, or any political
party, organization or group of individuals of any
foreign government. The affidavit herein provided for
shall be filed with the state election board or the
county election board having charge of the printing
of the ballot on which such ticket is to appear. The
election board with which such affidavit is filed shall
make, or cause to be made such investigation as 
may deem necessary to determine the character and
nature of the political doctrines of such existing or
proposed new party * * * and if the board is of the
opinion that such existing or proposed new party ad-
vocates doctrines which are in violation of the pro-

visions of this act or that any of the statements in
said affidavit are false, the board shall not permit
such' ticket or candidates on the ballot. (Acts 1945

Ch. 208, 117.

This Act was considered and upheld by the Supreme Court
of Indiana in 1968 when called on to review the Indiana Elec-
tion Board' s decision not to place the names of candidates
of the Socialist Labor Party on the election ballot for that
year. In denying the Socialist Party s request to be placed

on the ballot for failure to properly file the affidavit as re-
quired by Burns' Section 29-3812, and in considering the
same, the Indiana Supreme Court found:

The legislature, very apparently, intended that any
political party that appeared on the ballot of Indiana
must negate, by affidavit, affiliation with any foreign
government that in any manner seeks violent over-
throw of the government * * *. It is obvious from
reading of the affidavit filed by the Socialist Party
that it did not meet the requirements of the 1945 Act,
supra (Acts 1945, Chapter 208, Section 117, as found
in Burns' 29. 3812) and therefore, was insufficient.
State ex rel., Socilist Labor Party 'V. The State Elec-
tion Board of Indiana 251 Ind. 260, 241 N.E. 2d 69
(1968) .

Though the court's attention in the Socialist Labor Party
case was primarily directe to determining whether or not
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there had been proper compliance with the Act, the question
of the constitutionality of the statute as a whole can be rea-
sonably assumed to have been before the court as well. When
the Supreme Court of Indiana held that the Socialist Labor
Party was not eligible to be on the ballot in Indiana, it im-
pliedly ruled the Act to be constitutional and enforceable. This
is the most recent interpretation in Indiana of this Act.

Other states which have considered similar statute have
upheld them. The Supreme Court of Florida has held that
a loyalty oath which required the affiant to state that he or
she was not a member of the Communist Part and has not
and will not lend aid, support, advice, counsel or influence

to be in all respects constitutional. State 'V. Diez 97 So. 2d

105 (Fla. 1957).

The Court of Appeals in Ohio reached a similar conclusion
in Berry 'V. Hummel 59 N.E. 2d. 238 (Ct. App. Ohio 1944).

The federal court have been called upon to examine sta-
tutes similar in form and content rt Indiana statute (Burns
~ 29-3812) and to determine their constitutionality. A three-
judge federal district court in Michigan held that the State
had no duty to permit one of the part members to run for
Congress on the Communist ticket when he might not, in
good faith, take the statutory oath to protect and defend the
Constitution of the United States. Albertson 'V. Millard, 106
F. Supp. 635 (E.D. Mich. 1952).

The State of Massachusetts requires public employees to
subscribe to the following oath:

I do solemnly swear (or affirm) that I will uphold
and defend the Constitution of the United States of
America and the Constitution of the Commonwealth
of Massachusetts and that I will oppose the overthrow
of the government of the United States of America
or of this Commonwealth by ' force, violence, or 
any illegal or unconstitutional method.

An individual seeking employment with a state hospital
refused to take this oath, and suit was brought to have it
declared unconstitutional. In 1972 decision, the United
States Supreme Court, speaking through Chief Justice Bur-
ger, held:
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Since there is no constitutionally protected right
to overthrow a government by force, viol , or ille-
gal or unconstitutional means, no constitutionl right
is infringed by an oath to abid by the constitutional
system in the future." Cole v. Richardson
4381 (U.S. April 18, 1972).
(Emphasis supplied.

The Court determined in Cole v. Richardson, supra: 

conclude that the Massachusetts oath is constitutionally
permissible.

On May 30, 1972, the United States Supreme Cour reaf-
firtned this position when it refused to hear an appeal from
a lower court in a case challenging the validity of an Ohio
statute which is quite similar to the Indiana statute in ques-
tion. In that case, the Socialist Labor Party desired to be
placed on the election baIIot in Ohio but did not feel that the
requirement of submitting an affidavit affirming loyalty to
the State and the United States was constitutional.

The lower court upheld the constitutionality of the Ohio
statute, and the United States Supreme Court, in refusing
to hear an appeal from that decision, stated:

"* * * their pleading fails to allege that the require-
ment (affirming loyalty by affidavit) has in any way
affected their speech or conduct, or that executing

the oath would impair the exercise of any right that
they have as a political party. Socialist Labor Party
v. Gilligan 40 U. W. 4581 (U.S. May 30, 1972).

The provisions of Burns' ~ 29-3812, supra are valid and
binding, and any political party which fails to adhere to the
provisions which require the signing of the loyalty oath de-

scribed therein must not be placed on the Indiana ballot.

Your question also presents a second issue, i.e., whether the
Communist Party could be placed on the Indiana ballot even
if its officers signed the loyalty oath. It should be pointed
out that any state officials who allowed the Communist
Party's name to be placed on the Indiana ballot would also
run the. risk of federal criminal prosecution under the pro-
visionsof the Communist Control Act of 1954, which is found
at 50 U. A. ~ 842, and reads as follows 
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The Communist Party of the United States, or
any successors of such party regardless of the assumed
name, whose object or purpose is to overthrow the
Government of the United States, or the goverment
of any State, Territory, District, or possession there-
, or the government of any political subdivision

therein by force and violence, are not entitled to any
of the rights, privileges, and immunities attendant
upon legal bodies created under the jurisdiction of
the laws of the United States or any political subdi-
vision thereof; and whatever rights, privileges, and
immunities which have heretofore been granted to said
party or any subsidiary organization by reason of the
laws of the United States or any political subdivision
thereof, are termnated * * * " 50 U. A. ~ 842.

Congress began the Act with a finding and declaration
of fact which is important and reads, in part, as follows:

Section 841 findings and declaration of fact * * *
The congress finds and declares that the Communist
party of the United States, although purportedly a
political party, is in fact an instrumentality of a con-
spiracy to overthrow the government of the United
States. It constitutes an authoritarian dictatorship
within a republic, demanding for itself the rights and
privileges according to political parties, but denying
to all others the liberties guaranteed by the constitu-
tion * * * . Unlike members of political parties, mem-
bers of the Communist party are recruited for indoc-
trination with respect to its objectives and methods,
and are organized, instructed, and disciplined to carry
into . action slavishly the assignments given them by
their hierarchical chieftains. Unlike political parties,
the Communist party acknowledges no constitutional
or statutory limitations upon its conduct or upon that
of its members * 

* * .

" 50 U. A. ~ 841.

The statute here serves primarily to insure the citizens
of this state and nation protection from the danger of elect.
ing a member of a subversive group such as the Communist
Party to any governmental office. The necessity of such legis-
lative safeguards is obvious.
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Your attention is also directed to 18 U. C. ~ 2385, which
is commonly referred to as the "Smith Act," and provides,
in part, as follows:

(It shall be unlawful for any person to) (1) "know-
ingly or willfully advocate, abet, advise, or teach the
duty, necessity, desirability, or propriety of over-
throwing or destroying any government in the United
States by force or violence, or by the assassination
of any officer of any such government; (2) with in-
tent to cause the overthrow or destruction of any gov-
ernment in the United States, to print, publish, edit,
issue, circulate, sell, distribute, or publicly display any
written or printed matter advocating, advising, or
teaching the duty, necessity, desirability, or propriety
of overthrowing or destroying any government in the
United States by force or violence; (3) to organize
or help or attempt to organize any society, group, or
assembly of persons who teach, advocate, or encourage
the overthrow or destruction of any government in
the United States by force or violence; or to be or be-
come a member of, or affiliate with, any such society,
group, or assembly of persons, knowing the purposes
thereof.

Accordingly, in knowingly placing the Communist Party
on the Indiana ballot, those state officials who attempt to
do so would violate the Indiana law, the federal Communist
Control Act, and the federal Smith Act.

The leading federal case in point is Dennis v. United
States 341 U.S. 494 (1950), in which the Supreme Court of
the United States upheld the convictions of persons who were
found to have organized and aided the Communist Party
of the United States of America, as violative of the Smith
Act. Justice Vinson, in the majority opinion held:

Overthrow of the Government by force 'and vio-
lence is certainly a substantial enough interest for
the Government to limit speech. Indeed, this is the
ultimate value of any society, for if a. society cannot
protect its very structure from armed attack, it must
follow that no subordinate value can be protected.
341' U. 494, at p. 509.
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If Government is aware that a group aiming at
its overthrow is attempting to indoctrinate its mem-
bers and to commit them to a course whereby they
will strike when the leaders feel the circumstances
permit, action by the Government is required." 341

S. 494, at p. 509. 
Also, in that case:

The Chief Justice accepted the findings of the Sec-
ond Circuit Court of ApPeals, S. v. Dennis 183 F.
2d 201, that 'the Communist Party is a highly disci-
plined organization, adept at infiltration into strategic
positions, use of aliases, and double-meaning language;
that the Part is rigidly controlled; that Communists,
unlike other political parties, tolerate no dissension
from the policy laid down by guiding forces, but that
the approved program is slavishly followed by mem-
bers of the Party; that the literature of the Party
and the statements and activities of its leaders * * *
advocate, and the general goal of the Party was,
during the period in question, to achieve a successful
overthrow of the existing order by force and violence.
Concurring, Mr. Justice Frankfurter concluded: 'The
Communist Party was not designed by these de-
fendants as an ordinary political party. * * * It (the
jury) found that the Party entertains and promotes
this view, not as a prophetic insight or as a bit of un-
worldly speculation, but as a program for winning
adherence and as a policy to be translated into action.
Mr. Justice Jackson, concurrng in the same case, ob-
served that 'unless we are to hold our Government
captive in a judge-made verbal trap, we must approach
the problem of a well-organized, nation-wide con-
spiracy. * * * The Com.munist Part realistically is

state within a state, an authoritarian dictatorship
within a Republic.

CONCLUSION

It is, therefore, my Official Opinion that the provisions
and requirements of Acts 1945, Ch. 208; IC 1971, 3- 11-12,
as found at Burns' Ind. Stat. Ann. ~ 29-3812 (1969 Repl.)
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are currently valid and enforceable, and prohibit from ap-
pearing on the ballot the name of any political candidates
who, or parties whose officers, refuse to sign the affidavit
required by that statute.

The Indiana law recited in the foregoing analysis clearly
prohibits placing on the ballot any so-called political part
or organization which advocates the overthrow of the govern-
ment or carries on a program in any way affiliated with a
foreign government or related to any political group within
any foreign government.

Furthermore, because of the nature and avowed goals of
the Communist Party, the United States Congress and the
Supreme Court of the United States have declared that such
an organization is not a political party in the same sense of
the word as an indigenous political party in a representative
democracy. Therefore, the Communist Party would not be
eligible to appear on the Indiana ballot even if its officers
should sign an affidavit because that would be an obvious
perjury in view of the Communists' stated purposes. And
those Indiana officials who would be responsible for placing
the Communist Party on the ballot could be subject to federal
criminal prosecution as well under the Smith Act and the
Communist Control Act.

There is no constitutional or common-sense requirement
for a free state to fertilize the seeds of its own destruction.


