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July 17, 1972

Mr. John R. Smock
Chairman, Indiana Alcoholic
Beverage Commission

Room 911, State Office Building
Indianapolis, Indiana 46204

Dear Mr. Smock:

This is in reply to your request for my Official Opinion
on the following question:

Must the Indiana Alcoholic Beverage Commission
pay to the Clerk of a Circuit Court costs for the prepa-
ration of a transcript of the record for purposes 

an appeal?"

ANALYSIS

The general rule relating to state payment of costs is stated
in 20 Am. J r. 2d Sec. 32 (1965) as follows:

"* * * a sovereign state, in suits to which it is a
party in its own courts, is not liable for costs in the
absence of an express statute creating such liability.
Statutory authorization for imposition of costs against
the state must be express; it cannot be implied from
general statutes relating to costs and authorizing the
imposition of costs in various kinds of actions or pro-
ceedings, or under various prescribed circumstances
but which do not in express terms mention the state.

The State of Indiana long has followed this general rule.
Ex Parte Fitzpatrick 171 Ind. 55,7, 86 N.E. 964 (1909).

In State v. City of Terre Haute 250 Ind. 613, 238 N.
2d 459 (1968), the issue before the Supreme Court was
whether the State must request the clerk of an original court
to forward the transcript to the clerk of a new court in order
to perfect a change of venue. Although the Court held that
the State was required to praecipe for the transcript, it
plainly noted that the State is not required to pay the cost
of preparation of the transcript:
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The paYment of the costs to the Clerk of the Court
is notice to the Clerk of the Court to prepare the tran-
script and forward the same to the Clerk of the proper
county. In view of the fact that the State of Indiana
is excused from paying such costs we cannot. believe
that the State is excused for notifying the Clerk
in some manner to prepare the transcript sans cost
and to forward the same to the proper county.
(Emphasis supplied). 250 Ind. at 624, 238 N.E. 2d
at 465.

In State Board of Tax Commissioners v. Warner Press
254 Ind. 183, 258 N.E. 2d 621 (1970), the Supreme Court
noted their agreement with the holding of State Board of
Tax Commissioners v. Traylor 141 Ind. App. 324, 228 N.

2d 46 (1967) that taxing costs against a state agency is con-
trary to law and ordered stricken from a lower court ruling
the sentence assessing costs against the State Board.

CONCLUSION

Your inquiry was raised specifically with respect to the
costs of a transcript for appeal prepared for you by a County
Clerk. There is no statute expressly authorizing that court
costs be assessed against the State or its agencies. Therefore
it is my Official Opinion that under the general rules of law
noted and the Supreme Court cases cited, the immunity of
the State from liability for court costs extends to the Indiana
Alcoholic Beverage Commission. Accordingly the Commis-
sion, as an agency of the State, should upon proper request,
be furnished a transcript by a Clerk of Circuit Court without
cost.


