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OFFICIAL OPINION NO.

July 5, 1972

Mr. Karl J. Stipher
Member, Indiana State Election Board

1015 State Office Building
Indianapolis, Indiana 46204

Dear Mr. Stipher:

This is in response to your request for my Official Opinion
on the following questions:

1. Can a candidate for the office of President of
the United States who is defeated in the Indiana
Preferential Primary, run again for the office of
President of the United States as an independent can-
didate in the November election?

2. What is the filing dead-line for an independent
candidate for the office of President of the United
States ?"

ANALYSIS

Acts 1967, Ch. 228; IC 1971, 3- 1, as found in Burns
Ind. Stat. Ann. 29-3620 (1969 Rep!.) should be noted. That
section provides as follows:

No person who is defeated in any primary election
shall be eligible to become a candidate for the same
office in the next succeeding general election, Pro-
vided however, a person who was defeated :in any
primary election may be appointed by his own party
to fill any vacancy, on his party s ticket, as a candi-

date, in the next succeeding general election.

The words "primary election," which are the sole subject
of the foregoing section, are defined in the Election Code

in the following manner:

The words 'primary' or 'primary election' shall

mean an election held for the purpose of deciding by
ballot who shall be the nominees for the offices named
in this act, or for the election by ballot of delegates
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to political conventions. Acts 1945, Ch. 208, as
amended; IC 1971, 3- 2, as found in Burns' Ind. Stat.
Ann. ~ 29-2802 (1972 Supp.

Acts 1945, Ch. 208, as amended; IC 1971, 3- , as found
in Burns' Ind. Stat. Ann. ~ 29-3619 (1969 RepI.), provides
that " (fJ or the purpose of enabling every voter to express
his choice for the nomination of a candidate for president"
such candidates may petition to have their names placed upon
the primary ballot. In voting for particular candidates for
president at the time of the primary election, voters are not
deciding by ballot who shall be the nominees for that office
but, rather are merely 'expressing their choice' or preference
in this record. The delegates to the Republican and Demo-
cratic conventions are bound to support the winners of their
respective Presidential Primaries on only the first ballot.

It is obvious that the so-called "presidential preference
primary is not a primary election as defined by Burns
~ 29-2802. Since this is the case and since the Legislature
must be presumed to have known of its previous definition
of the term primary election, it is apparent that the provi-
sions of Burns 29-3620 do not apply to candidates for
president of the United States although they do remain valid
and in force for all other elected offices which are actually
nominated at the primary.

In answer to your second question, the filing dead-line
for an independent candidate is controlled by Acts 1947,
Ch. 120; IC 1971, 3- 12- , as found in Burns' Ind. Stat.
~ 29-3905 (1969 Repl.), which reads as follows:

The chairman of the state central committee of
each political party shall certify to the governor of
this state the names of the candidates of such political
party for president and vice-president of the United
States and the state of which each such candidate is

resident. If a candidate or list of candidates for
presidential electors be nominated by a group of peti-
tioners instead of a convention of a political part,
such petitioners shall certify with such list of names,
the names of their candidates for president and vice-
president of the United States and the State of which
each such candidate is a resident. The names of all
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such candidates shall be certified not later than Sep-
tember 1st before the day of the general election. 

* * *"

(Emphasis supplied)

Acts 1945, Ch. 208, as amended; Ie 1971, 3- 11-4, as found
in Burns' Ind. Stat. Ann. ~ 29-3804 (1969 Repl.) applies to
all other independent candidates, not associated with any
party, and such independent candidates must file their decla-
ration and petition at least thirty (30) days prior to the date
of the primary election. Independent parties may file up to
September 1, prior to the general election. However, Burns
~ 29-3804 does not apply for the filing date for president.
This is so because the State of Indiana does not set the dates
of national nominating conventions; therefore, the date of
September 1 , prior to the November election referred to 
Burns' ~ 29-3905 (cited previously) controls, for the office
of president only.

CONCLUSION

It is therefore, my Official Opinion that a candidate for
the office of president of the United States who is defeated
in the Indiana Preferential Primary election may run for
the same office as an independent candidate in the presiden-
tial election and that the filing date for independent candi-
dates for the office of president (only) is September 1 , 1972.


