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December 29, 1972

Mr. James O. Mathis
Commissioner Department of Revenue

202 State Office Building
Indianapolis, Indiana 46204

Dear Commissioner Mathis 

This is in reply to your request for my Official Opinion on
the following question:

Are slales to a purchaser- (builderJ who is engaged
in the business of construction of any tangible per-
sonal property to be incorporated by the purchaser as
a material or integral part into a multi-unit structure
containing two or more single family housing units

(commonly referred to as condominiums), constructed by such
purchaser on real estate owned by the purchaser and to be
sold by such purchaser as improved real estate exempt from
Indiana Sales Tax ?" (Your emphasis).

ANALYSIS

Acts 1933, Ch. 50, as amended; IC 1971 , 6- 39(b) (14), as
found in Burns' Ind. Stat. Ann. 64-2654(b) (14) (1972
Supp. ), provides in part:

(b) Nor shall the State gross retail tax apply to
any of the following transactions:
Sales to a purchaser who is engaged in the business of
constructing, of any tangible personal property to be
incorporated by the purchaser as a material or an in-
teg al part into a single family dwelling constructed
by such purchaser on real estate owned by the pur-
chaser and to be sold by such purchaser as improved
real estate*** " (Emphasis supplied.

The issue in your question is more succinctly expressed in
the following manner: Is the individual unit in a structure
containing multiple single family housing units (condomin-
ium) " single family dwelling?" If the unit is a single family
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dwelling, the gross retail tax will not be applicable. If the
unit is not a single family dwelling, the tax will be applied

providing the other requirements of the statute are performed.

Generally, the ultimate user of any tangible personal prop-
erty is subject to the Indi;ana Gross Retail Tax (commonly
referred to as sales or use. tax). Builders who construct resi-
dential buildings on real estate which they own are the ulti-
mate consumers of the tangible personal property which they
incorporate into their structures. See: Burns' Ind. Stat. Ann.
~ 64-2652 K (1972 Supp.

) ,

Acts 1933 Ch. 50; 10 1971, 6-

38. Therefore, absent an exemption statute they would be
subject to the state gross retail tax on all building materials
they purchase.

An examination of all the qualifications necessary to achieve
an exemption set out in the statute (Burns

' ~.

64-2654), makes
it clear that the purpose of the statute is to encourage builders
to buy land and build homes for resale without the security of
having a known obligated buyer at the time of construction.
Thus, the exemption statute encourages speculative. building.

The phrase "single faInily dwelling" and similar phrases
have been found often in zoning ordinances and restrictive
covenants as set out below:

Single family dwelling' as used in zoning ordi-
nances means individuals or group of persons living
on premises as single housekeeping unit and designates
joint occupancy in use of dwelling by all those who live
there. Brady v. Superior Court In and For San
Mateo County, 19 Cal. Rptr. 242, 247, 200 C.A. 2d

69 (D.C. App. 1962).

The words

. '

single dwelling house , as used in a

covenant in a deed restricting construction, indicate

a manifest intent that a residence erected upon the lot
should be limited in design to the accommodation of a
single family, precluding the erection of a siIlgle build-
ing containing two wholly distinct apartments, one
above the other. Lebo v. Fitton 71 Ohio App. 192
41 N.E. 2d 402, 404 (1942).

Private residence' within a restrictive covenant
meant residence which is private wherein an individual
person or family lives, which may be an apartment or
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apartment house; term 'single family residence ' refers
to a dwelling wherein an individual or family lives, but
precludes more than one family from residing. Jones
v. Smith 241 F. SUPPa 913, 915 (D.C. Virgin Islands
1965) .

If the phrase "single family dwelling" applies to physical

design and occupancy as opposed to ultimate ownership of a
house unit, the condominiums must, under the above rules of
instruction be found taxable. The statute, however, requires
that the purchaser-builder resell as improved realty. That
requirement makes it clear that the phrase "single family
dwelling," in that context, is defined in terms of ultimate
ownership.

CONCLUSION

It is, therefore, my Official Opinion that the apparent in-
tention of the Indiana General Assembly in setting up certain
exemptions to the sales tax was to encourage the economy of
this State, and to encourage the construction of single family
dwellings. The phrase in the sales tax law

, "

single family
dwelIing," refers to the ultimate ownership of the unit built.
Thus, the sale of tangible personal property to a builder who
is incorporating such tangible personal property into single
family housing units on his real estate for purposes of re-
sale as improved real estate to single families is exempt from
the State Gross Retail Tax (Sales Tax). This is true under
these circumstances whether the single family unit sets by
itself or whether it is separated in the fashion of a condo-
minium. The legal distinction is the unit's sale by the builderto a single family. 
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