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OFFICIAL OPINION NO.

May 7, 1973

Mr. J ohn W. Miller
Executive Secretary

Indiana State Teachers' Retirement Fund
506 State Offce Building

Indianapolis, Indiana 46204

Dear Mr. Miller:
This is in response to your request for my offcial.. ()pinion on

the following question:

Can credit be given for Vietnam war service in
computing pension benefits from the Indiana State
Teachers ' Retirement Fund 1"

ANALYSIS

Offcial Opinion No. 50, Opinions of the Attorney General
1946, p. 167, is directly on point with respect to this question.
That opinion was in response to the following questions posed
by Forrest V. Carmichael, then Executive Secretary, Indiana
State Teachers ' Retirement Fund:

1. Shall we grant persons who have entered military
service of the United States the privilege of pay-
ing assessments while in the service and prior to
the time when they shall have returned to teaching
service 1

2. When does Leave of Absence service credit end
for the teacher who has entered military or naval
service of the United States and has received a
discharge therefrom 1

3. Maya teacher be granted service credit for mili-
tary or naval service and retire on an annuity.from
the State Teachers ' Retirement Fund on the basis
of total years of teaching service credit plus mili-
tary service credit, said person not having returned
to teaching. service following discharge from the
armed services 1"
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The opinion rested upon four statutes, Burns ' (1945 Supp.
Section 28-4327; Burns' (1945 Supp. ), Section 28-4326; Burns
(1945 Supp. ), Section 28-4328; and Burns' (1945 Supp.

Section 28-4511 (m) .

The language of Burns' (1945 Supp. ), Section 28-4327 can
now be found in Burns' (1970 Repl.), Section 28-4830. This
statute provides as follows:

Any teacher who enters the defense service on a
full time basis, through volunteer or statutory selection
shall retain his contractual rights in any teachers
retirement fund of which he may be a member under
the laws of the state of Indiana. Contributions and
payments into such retirement fund shall be made as
is now provided in the event that a member of such
fund is granted a leave of absence under existing law
pertaining to such fund or funds. Such teacher shall
be deemed to have been granted a leave of absence for
the duration of such service.

The provisions of Burns' (1945 Supp. ), Section 28-4326
can now be found in Burns' (1970 Repl.), Section 28-4530.
This statute reads as follows:

It shall be the duty of any such teacher on leave of
absence for service, within sixty (60) days after
honorable discharge or release, including medical, from
active participation in such service, to present himself
for reinstatement, and he shall thereupon be reinstated
by the school corporation. The status of such teacher

shall then be the same as at the time of entering upon
defense service, except that all rights to changes of
salary or position shall accrue the same as if no inter-
ruption had occurred, unless otherwise specifically pro-
vided by this act.

The language of Burns' (1945 Supp. ), Section 28-4328 can
now be found in Burns' (1970 Repl.), Section 28-4531. This
statute states:

Such defense service and leave of absence' shall be
deemed to terminate when such teacher has been re-
instated, or upon written resignation submitted to' the
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school corporation. If such teacher be unable to present
himself for reinstatement because of any reason arising
from mental or physical disability within the sixty (60)
day period following discharge, he shall have sixty (60)
days from date of removal of such disability within
which to apply for reinstatement.

The language of Burns' (1970 Repl.), Section 28-4511(m)
has been amended to some degree in Burns' (1970 Repl.), Sec-
tion 28-4811 (m). However, the amending has not changed
the impact of the statute. The statute now reads, in pertinent
part:

Any teacher may be given a leave of absence for
study, professional improvement, and temporary dis-
ability, not exceeding one-seventh (1/7) of the years
of service claimed for retirement. In such instances
and for exchange teaching, military, naval, or allied
service, and other educational employment as defined
and approved in such case by the board such teacher
shall be regarded as a teache and entitled to the bene-
fits O'f this act ( 28-4801-28-4811, 28-4832, and 28-
4824), provided that for or during such an absence

he shall continue to' pay into such fund the amount
O'f assessment payable by such teacher as provided by

this act: Provided, however, that military, naval, or

allied service for the' duration O'f hostilities or active
service of the teacher therein and necessary demobiliza-
tion time thereafter and other educational employment
as referred to' above shall not be subject to the limita-
tions O'f this provision provided by the one-seventh
(1/7) rule

. . .

In light of the fact that the substance of all of the statutes
relied. upon in Opinion 50, Opinions of the Attorney General,
1946, remains the law today, this opinion of the Attorney Gen-
eral is still valid.

In applying this opinion to your question, the following

conclusions can be reached:

1. Burns' (1970 Repl.), Section 28-4830 specifically states
that a teacher who enters the defense service on a full-time
basis shall be deemed to have been granted a leave of absence
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for the duration. of such service. Thus, teachers who served
in Vietnam would be considered to have been on a leave of
absence during this time.

2. Burns' Sections 28-4530 and 28-4531 set out the time
requirements placed upon teachers who served in the military
regarding reinstatement or resignation of such teachers. These
laws allow sixty days after honorable discharge or release for
a teacher to present himself for reinstatement or to submit a
written resignation, unless sO'me mental or physical disability
will not allO'w such action. The leave of absence is deemed to
terminate at the time of reinstatement or resignation.

Thus, Vietnam veterans have sixty days after honorable
discharge or release from the service to present themselves for
reinstatement or to submit a written resignation. At this time
their leave of absence is deemed to terminate.

3. Burns' Section 28- 4811 (m) provides that military serv-
ice during the duration of hostilities is not subject to the one-
seventh (1/7) limitation placed on other recognized leaves
of absence. It also allows for payment of assessments to be
made during such leave O'r after return from the service.
Thus, teachers serving in Vietnam are not limited by the one-
seventh rule under Section 28-4811 (m). The full amount of
time spent in such service is creditable for retirement fund
purposes.

CONCLUSION

It is, therefore, my Offcial Opinion that if a teacher who has
served in Vietnam follows the proper procedures with regard
to reinstatement or resignation, and with regard to the pay-
ment of fund assessments, the total time so spent in such
military service is creditable for pension benefit purposes
from the Indiana State Teachers' Retirement Fund.


