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OFFICIAL OPINION NO. 

October 11 , 1973

Honorable Otis R. Bowen, M.
Governor of Indiana

Room 206 State House
Indianapolis, Indiana 46204

Dear Governor Bowen:

This is in response to your request for my offcial opinion
on the following question:

For purposes of determining whether or not 
political party is eligible to nominate candidates by con-
vention pursuant to IC 1971, 3- 11- , as amended by
Acts 1973, P. what is the proper method of ascer-
taining wh ther such party cast one-half of one per-
cent (1/2 %) of the total vote of the state of all parties
at the last preceding general election 

ANALYSIS

IC 1971, Section 3- 11- , as found in Burns,' Ind. Stat. Ann.
(1973) (29-3801), provides a basis for determining whether
a party s candidate will automaticalIy be placed on the ballot
or whether that candidate must petition in order to get his
or her name so placed. The statute states that:

The state election board and the county election
board shall cause to be printed on the respective ballots
the names of the candidates nominated by the conven-
tion of any party that casts one-half of one percent
(1/2 %) of the total vote of the state of all paries
at the last preceding general election

. . .

'fwo questions arise here: First, this part of the statute
is silent on which offce or offces should be the measure in
determining one-half of one percent (1/2%) of the total vote
cast. Secondly, since the 1970 constitutional amendment as
interpreted in Whitcomb v. Young (1972), Ind. -, 279

E. 2d 566, made the term of offce for Secretary of State,
Auditor, and Treasurer four years, and since, as a result, the
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elections for these offces are alternated every two years with
those of Governor, Lieutenant Governor, and Attorney Gen-
eral, there is some confusion as to when the " last . general
election" took place.

First, in determining which offce will be the measure for
one-half of one percent (1/2 %) of the total vote cast, we must
look to the wording of this and other statutes. IC 1971 , Sec-
tion 3- 11-1, while silent on this specific issue, makes other
specifications in the event a petition is needed to obtain a
position on the ballot. This statute provides that the state
and county election boards shall cause to be printed on the
respective ballots:

. . . also the names of any candidates for any offce
when petitioned so to do by electors who are registered
at the time of signing, and qualified to vote for such
candidates, as follows: For a state offcer, or any offcer
for whom all the electors of the state are entitled to
vote, one-half of one percent (1/2%) of the total vote
of all parties cast in the state for secretary of state at
the last preceding general election; for a representative
in congress from any congressional district, one-half of
one percent (1/2 %) of the total vote of all parties
cast for secretary of state in such congressional dis-
trict at the last preceding general election; for 
county offcer, member of the general assembly, circuit
judge, or prosecuting attorney, one halfof one percent

(1/2%) of the total vote of all parties cast for secre-
tary of state in such county, legislative district or judi-
cial circuit, as the case may be, at the last preceding
general election; for an offcer of a township, ward or
other division less than a county, one-half of one per-
cent (1/2%) of the total vote of all parties cast for
secretary of state in such township, ward or division
as the case may be at the last preceding general
election

. . .

Here the statute clearly provides that, in the event of a
petition, the number of signatures required will be one-half of
one percent (1/2 %) of the total votes cast by all parties for
Sec'retary of State.
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Another significant statute, IC 1971, 3- , Burns' (29-
3601), also emphasizes the votes for Secretary of State as the
deciding factor in determining the eligibility of a party to hold
a nominating convention:

All political parties in the state which cast, at the
general election immediately preceding the time of
holding a primary, as provided herein, ten percent

(10 %) or more of the total vote cast at such election
desiring to nominate candidates for state, congres-
sional, county, city and township offces, including all
nominations for judicial and legislative offces, prose-
cuting attorneys, representatives and senators in con-
gress, shall make nominations in the manner prescribed
by this article (3- 1--3- 19) and article ten (3-
10- 10-5), and not otherwise. The selection of all
precinct committeemen of such parties, and the election
of all delegates to conventions for the nomination of

candidates for state offces, including candidates for
presidential electors and United States senators, shan
be made in the manner provided in this article and
article ten, and not otherwise. The name of no person as
a candidate of a political party coming under the pro-
visions of this article shall be placed upon the offcial
ballot as a candidate for any offce, when provision is
made herein for nominating candidate for such offce,
unless such person shall have been nominated for such
offce under the provisions of this article and article
ten. In determining whether a political party is sub-
ject to the provisions of said articles, the vote received
for its candidate for secretary of state at the last
preceding general election shall be taken as its vote
at such election. The total vote cast at such election
shall be the aggregate vote cast for all candidates for
secretary of state in the state at such election. (Acts

1945, ch. 208 , p. 680.)" (My emphasis)
It is important to note here that a party s ten percent

(10%) eligibility requirement is based on the votes received
for its candidate for Secretary of State. Thus, if a given
party s candidate for Secretary of State receives less than the
required ten percent (10 % ), that party cannot have any of
its candidates nominated on the primary ballot.
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A number of other statutes dealing with elections use the
vote for Secretary of State as the basis for determining per-
centages of the vote cast in a general election, and therefore
support this position. These are:

1. IC 1971, 3- , Burns ' (29- 3002):

The governor of the state who shall be ex offcio
chairman and two (2) qualified electors by him ap-
pointed one (1) from each of two (2) political parties
that cast the largest number of votes for secretary of
state at the last preceding general election, shall con-

stitute the state election board

. . .

2. IC 1971, 3- , Burns.' (29- 3102.

) :

Said county election board . . . appointed, one (1)
from each of two (2) political parties that cast the
largest number of votes. for secretary of state in the
said county at the last preceding election.

3. IC 1971 , 3- , Burns' (29- 3105) :

Every county election board . . . appoint. 

. . 

com-

missioners one-half of whom shall be designated by the
county chairn1an of the political party who in the last
preceding general election shall have received the larg-
est number of votes for the offce of secretary of
state

4. IC 1971, 3- , Burns ' (29- 3211) :

The chairmain of the county committee of the politi-
cal party whose candidate for the offce of secretary of
state received the highest vote in the county at the

last preceding general election

. . .

5. IC 1971 , 3- 2 (b) , Burns ' (29- 3302) :

Each of the four (4) political parties having cast
the largest vote for secretary of state at the general

election last preceding, and having a place on the offcial
primary, general or special election ballot shall be en-
titled to one (1) watcher at each precinct. . .

6. IC 1971, 3- 18, Burns ' (29- 3418) :

The clerk

. . 

. shall also furnish copies, thereof 
the county chairman of the two (2) political parties
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who cast the highest vote for secretary of state in said
county in the last preceding general election. . . 

7. IC 1971 , 3- , Burns' (29- 3420) :

. . . 

the clerk

. . 

. shall send a notice

. . 

. to the
county chairman of each . . . of the two (2) political
parties who cast the highest vote for secretary of state
in said county

. . .

8. IC 1971 , 3- 23, Burns ' (29- 3423) :

. . 

. the names and addresses . . shall be trans-
mitted to the county chairman of each of the political
parties casting the highest and second highest vote
for secretary of state in such county in the general
election last preceding

. . 

9. IC 1971, 3- 8, Burns ' (20- 3608) :

" . . . 

and if no such papers then the chairman of
each of the two (2) political parties casting the highest
and next highest number of votes for secretary of
state in the last preceding general election shall desig-
nate a paper in which such notice shall be printed.

While these statutes vary in purpose, it is clear that the
Legislature consistently intended to use the votes cast for
the Secretary of State as the measure for the eligibility of
parties, candidates and appointments. In my opinion, IC 1971,

11- , Burns' Ind. Stat. Ann. (1973) (29-3801), referred
to in the question presented here is no exception. Where the
statute refers to printing on the ballots, the names of the
candidates nominated by the convention of any party that
cast one-half of one percent (1/2 %) of the total vote of the
State of all parties at the last preceding general election
the total vote should mean the aggregate vote for all candidates
for Secretary of State. For a party s nominated candidates
to appear on the ballot that party candidate for Secretary

of State in the previous election must have received one-half
of one percent (1/2%) of the total votes ' cast for Secretary
of State for all parties. To illustrate: If a party fails to
nominate a candidate for judge in a general election, that
party obviously will get no votes for judge. However, if in
the previous general election for Secretary of State, the vote
for that party s candidate for Secretary of State in that
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judicial district exceeded one-half of one percent (1/2%) of
the district' s total vote cast for that offce, that party is eligible
to present a full slate of candidates, including judge, on the
ballot in the next election.

As a result of the decision in Whitcomb v. Young (1972),
Ind. -, 279 N.E. 2d 566, there may be' some conflict with

the statutory reference to "the last preceding election." This
case held that the constitutional amendment establishing four-
year terms for Secretary of State, Auditor and Treasurer
did not require that the terms run concurrently with those of
Governor, Lieutenant Governor and Attorney General. In-
stead, the court ruled that the newly-created four-year terms
would begin immediately and that those offces would not
be subj ect to election until the general election of 1974. The
other three offces (Governor, Lieutenant Governor, and At-
torney General) were elected to four-year terms in the 1972
general election. As a result, there is a general election every
two years, but the offce of Secretary of State, upon which
many election statutes are based, comes up only once every
four years.

Because of the many references to the total vote cast for
Secretary of State in the last preceding general election, the
standard for eligibility of one-half of one percent (1/2%)
should be determined by the vote cast for Secretary of State
when it occurs, which is every four years This four-year

standard should also apply in the interim general elections
for Governor, Lieutenant Governor, Attorney General, and
all local and district elections. This could create some imbal-
ance since, for example, the presidential election in 1972. had
a much higher voter turnout than the 1970 election when the
previous vote for Secretary of State occurred and when the
standard was set. However, it is the Legislature s prerogative
to change this if it sees fit.

CONCLUSION
It is, therefore, my Offcial Opinion that the proper method

of ascertaining whether a political party is eligible to nomi-
nate candidates by convention is to calculate one-half percent
(1/2%) of the total vote cast of all parties. for the Offce
of the Secretary of State in the last preceding general election
in which votes were cast for that offce.


