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OFFICIAL OPINION NO. 
September 28, 1973

Hono.rable R. J ero.me Kearns
Indiana State Representative

411 Merchants Natio.nal Bank Bldg.
Terre Haute, Indiana 47801

Dear Representative Kearns:
This is in reSPo.nse to. yo.ur request for my o.ffcial opinion

as to the fo.IIo.wing questions. co.ncerning Acts o.f 1973, PubUc
Law No. 297:

1. Will a no.n-custodial parent co.ntinue to. be re-
sponsible . fo.r the educatio.nal needs of his child over
twenty-one if he is making payments. on the basis ofa
court order entered prio.r to. September 1 , 1973, o.r will
he be permitted to. raise the defense that the new
statute does not require payment after the child's twen-
ty-first birthday?

2. Is emancipation presumed to. be at eighteen years
of age because o.f the accountability under the new
laws of the eighteen-year old fo.r his contractual and
financial affairs? If So.,. will the parent paying child
SUPPo.rt be excused fro.m payments when his child
reaches eighteen in the absence o.f a Co.urt o.rder to the
co.ntrary ?

3. Do.es the fact that the civil and criminal statutes
have been amended to. Io.wer the age to. eighteen for
the parents' duty o.f support affect the divo.rce laws?
(P.L. 296, Acts 1973)

4. If the child is o.ver eighteen when he beco.mes
incapacitated may child SUPPo.rt be o.rdered? What
if the child sUPPo.rt had ceased and the child beco.mes

incapacitated after he clearly is emancipated? Will the
Co.urt still retain its jurisdictio.n and may it o.rder sup-
port ?"

ANALYSIS

The Dissolution o.f Marriage Act, IC 1971 , Sectio.n 31- 11.5
as added by Acts 1973, Public Law No.. 297, does no.t affect
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any radical change in existing child support law in Indiana.
Until September 1, 1973, Indiana law pro.vided fo.r jurisdic-
tio.n o.f the co.urt in a divo.rce pro.ceeding o.ver the guardian-
ship, custo.dy, support, and educatio.n o.f mino.r children. 
1971, Sectio.n 31- 12- , as fo.und in Burns' (1972 Supp.
Section 3-1219. Under said statute, the commo.n law duty o.f

a father to. support his children unde,r the age of 21 years was
co.dified. Crowe v. Crowe (1965), 247 Ind. 51 , 211 N.E. 2d 164.
Such duty always ended at the co.mmo.n law age o.f majority,
21. Kizer v. Kizer (1963), 135 Ind. App. 8, 191 N.E. 2d 332.

At co.mmo.n law, a father s duty to. provide his mino.r chil-
dren with "necessaries" did not include a co.llege education.
Haag v. Haag (1959), 240 Ind. 291, 163 N.E. 2d 243. An
amended statute and changing social co.nditions left this de-
cision in the sound discretio.n o.f the trial court. Dorman v.
Dorman (1968), 251 Ind. 272 , 241 N.E. 2d 50. Such discretion
continues with the new statute. IC 1971 , Se,ction 31- 11.5, as
added by Acts 1973, Public Law No.. 297.

The maj or statutory change is the deletion o.f any reference
to the "mino.rity o.f the child in question. Rather, the duty
to sUPPo.rt a child ends when he becomes "emancipated," sub-
ject to. qualifications regarding educatio.n and incapacity. 
1971 , Section 3- 11.5- , as added by Acts 1973, Public Law
No. 297.

Emancipatio.n" is not legally synonymous, with age of ma-
jo.rity, and thus refers neither to the co.mmon law age o.f
majo.rity (21) nor to the statutory age o.f 18 established in
several enactments o.f the Acts of 1973. Emancipatio.n is a

legal doctrine which frees a minor child fro.m the care, cus-

tody, and co.ntrol o.f his parents, just as if he were o.f the age
of majority. Stitle v. Btitle (1964), 245 Ind. 168 , 197 N.E. 2d
174. See also. 22 LL. , Parent and Child, Sectio.n 18.

Whether there has been an emancipatio.n is a ques-
tion of fact, but what is emancipatio.n is a questio.n of
law. Corbridge v. Corbridge (1952), 230 Ind. 201,
102 N.E. 2d 764, 768.

The emancipation o.f a child co.mpetent to. sUPPo.rt himself
discharges the parent fro.m o.bligation for his support, al-
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tho.ugh if the child beco.mes unable to sUPPo.rt himself, the
parent' s duty revives. Corbridge v. Corbridge, supra. Also,
emancipatio.n does not relieve a parent o.f express co.ntractual
o.bligations such as a separation agreement in a divorce decree.
Carson v. Carson (1950), 120 Ind. App. 1, 89 N.E. 2d 555.

The 1973 General Assembly did not Io.wer the age of ma-
jority in Indiana to 18, but rather changed the age require-
ments for very specific statuto.ry items. Such an example is
found in Acts 1973, Public Law No. 296. Ho.wever, in the
absence o.f specific reference to the age of majority in the
Disso.lutio.n of Marriage Act, the common law age of majority
of 21 prevails.

The legal effect o.f this divo.rce is, no. doubt, to be
construed with reference to. the law in force at the
time the decree granting it was rendered. Whitesell v.
Mills (1855), 6 Ind. 229.

The application o.f the law to. any given set o.f facts is a
function of the judiciary. However, certain conclusio.ns as to
the effect o.f Acts o.f 1973, Public Law No. 297, UPo.n existing
law can be' reached.

CONCLUSION

It is, therefore, my Offcial Opinion that, with respect to
the support of children o.f divo.rceparents :

1. In the absence o.f an express agreement to. the co.ntrary,
the duty o.f a no.n-custo.dial parent to. pro.vide for a child'
educatio.n still ceases at age 21 

2. Emancipatio.n is a factual question dealing with parenta
co.ntrol o.ver a mino.r, no.t an age o.f maj o.rity questio.n; there-
fo.re, child support payments do. no.t auto.matically cease at
age 18 ;

3. The age limits set by other . statutes do. no.t affect the
divo.rce laws;

4. The trial Co.urt maintains jurisdiction and may o.rder
support fo.ra child incapacitated after emancipation.


