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August 6, 1973

Honorable Phillip E. Bainbridge
Indiana State Representative

2107 Ridgewood
Highland Indiana 46322

Dear Representative Bainbridge:
You have requested an offcial opinion concerning the fol-

lowing question:

When a town passes . an ordinance providing for a
50 % pension to a widow and a .10 % pension to each of
three children of a policeman killed in the line of duty
for a total of 80 %, must this amount be reduced to
the 74% level provided for under Public Law 192 as
passed by the 1973 GeneralAssembly?" 

ANALYSIS
Burns ' Section 48- 6401 through Section 48-6454 (IC 1971,

19- 24-1 through 19- 18-24) provide for the establishment
of police pension funds in the cities of the State of Indiana
and it is assumed that the particular fund under inquiry
was established in accordance with those provisions; more-
over, it is assumed that the widow and children qualify for
the benefits of the fund under those statutes.

Prior to the passage of Public Law 192, Burns' Section
48-6403 (4), (IC 1971, 19- 24-3) provided for the payment
out of such a police pension fund. 

. . .

to the widow of any police offcer who may
die under the circumstances set. out above, an amount
fixed by ordinance but no less than thirty per cent
(30 %) of the monthly pay of a first-class patrolman
per month to continue during her life while unmarried,
and the payment to each child of any such deceased
police offcer under the age of eighteen (18) years
an amount fixed by ordinance but no less than a sum
equal to ten percent (10%) of the monthly pay of a
first-class patrolman per month to each of such chil-
dren. "
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No maximum amount or percentage was stated under this
provision and the ordinance you mentioned was passed under
this 1971 provision allowing for a 50% pension to the widow
and a 10% pension to each of three children of a policeman
killed in the line of duty for a total of80%.

In 1973, the Indiana General Assembly passed Public Law
192 to amend Burns' Section 48-6403 (10' 1971, 19- 24-3),
which specifically provides for the same minimum limitation
as to such a pension, but adds:

Provided, however, that the benefits herein shall
in no event exceed the maximum benefits as computed
in this law for pension payments to any member of
the police department of such city who retires from
acti ve service after twenty (20) years or more of such
active service.

Reference is then made to Burns' Section 48-6403 (3) (IC
1971, 19- 24-3), which states:

That such pension shall not exceed in any year 
amount greater than seventy-four percent (74%) of
the salary of a first-class patrolman.

The question, therefore, presents itself as to whether a
valid police pension award to a widow and children of a police
offcer, which amounts to 80 % of the salary of a first-class
parolman, may be later reduced to a percentage under Public
Law 192. That determination turns on whether the rights
of the beneficiary are vested.

Your attention is directed to the case of Klamm v. State
(1955), 235 Ind. 289, 126 N.E. 2d 487, 489.

Where the statutory conditions for retirement exist-
ing when the application is made have been met, and
the award of the pension has been made, or as of right
should have been made, the pensioner s interest be-

comes vested and takes on the attributes of a contract,

which, in the absence of statutory reservations, may
not legally be diminished or otherwise adversely af-
fected by subsequent legislation.
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CONCLUSION

It is, therefore, my Offcial Opinion that a widow and each
child of a police offcer who have previously qualified under
a police pension fund, and whose award of the pension has
been made, have acquired a vested right in said award, which
may not be legally diminished or otherwise adversely affected
by subsequent legislation.


