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OFFICIAL OPINION NO. 

June 21 , 1973

Honorable John C. Hart
State Representative

5141 North Meridian

Indianapolis, Indiana 46208

Dear Representative Hart:

This is in response to your question as to whether it is legal
for you as a State Representative and part owner of property,
to enter into a lease with the State of Indiana for the rental
of that property to a State agency.

ANALYSIS

This is a particularly timely question since Governor Otis R.
Bowen had me explain to all department heads and his, staff
at a meeting on May 31, 1973 the ramifications of the law
with respect to public contracts, dual offce holding, and other
possible conflicts of interest. I also made available to all State
department heads, copies of Offcial Opinion No. 13 of June

, 1970, which is a comprehensive review of specific guidelines
available to State Legislators and other government offcials
to help them avoid getting involved in possible conflicts of dual
offce holding and related matters.

In addition, and specifically related to your question, I made
available to all State department heads copies of the pertinent
sections of the Indiana Acts of 1905, Chapter 169, 9 517
(Burns' Annotated Statutes 10-3713) concerning the matter
of offcials interested in public contracts. The pertinent part
of the foregoing law reads as follows:

10-3713 (2630). Offcers interested in public con-
tracts. Any state offcer, county commissioner, town-
ship or town trustee, mayor or a common councilman
of any city, school trustee of any town or city, or their
appointees or agents, or any person holding any ap-
pointive power , or any person holding a lucrative offce
under the constitution or laws of this state, who shall
during the time he may occupy such offce or hold such
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appointing power and discharge the duties thereof, be
interested, directly or indirectly, in any contract for
the construction of any state house, court house, school
house, bridge, public building or work of any kind,
erected or built for the use of the state, or any county,
township, town or city in the state, in which he exer-
cises any offcial jurisdiction, or who shall bargain for
or receive any percentage, drawback, premium, or profit
or money whatever, on any contract, or for the letting
of any contract, or making any appointment wherein
the state, or any county, township, town or city is con-
cerned, on conviction, shall be fined not less than three
hundred dollars ($300) nor more than five thousand
dollars ($5,000), and be imprisoned in the state prison
not less than two (2) years, nor more than fourteen
(14) years, and disfranchised and rendered incapable
of holding any offce of trust or profit for any deter
minate period (Acts 1905, ch. 169, 9 517, p. 584.

The Courts of Indiana have strictly enforced this law.
A State Legislator is a State offcer who cannot hold an-

other lucrative State offce simultaneously and who cannot
simultaneously enter into a contract with the State for public
construction or for public supplies or for leaseholds whereby
he personally benefits financially. In addition to the criminal
sanctions provided by the law and upheld by the Courts
against this type of transaction of a State offcial dealing with
himself, the Courts of Indiana have held that:

All contracts executed in contravention of the pro-
visions of this section are void. Wingate v. Harrson
School Twp. 59 Ind. 520; Ft. Wayne v. Rosen,thal
Ind. 156; Case v. Johnson 91 Ind. 477; Benton v.
Hamilton 110 Ind. 294, 11 N. E. 238; Noble v. Davison,
177 Ind. 19 96 N. E. 325; Miller v. Jackson Twp. 178
Ind. 503, 99 N. E. 102; McNay v. Lowell, 41 App. 627,
84 N. E. 778; Pipecreek School Twp., v. Hawkins
App. 595, 97 N.E. 936.

All contracts made by public offcers under which
such offcers may receive a benefit are void and can
not be enforced. Miller v. Jackson Twp. 178 Ind. 503,
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E. 102; Pipecreek School Twp. v. Hawkins 49 App.
595 , 97 N.E. 936.

If an offcer receives money under an illegal con-
tract, such money may be recovered by the municipal
corporation paying the same. McNay v. Lowell 41 App.
627, 84 N .E. 778.

series of Attorneys General Opinions for decades has
specifically emphasized the illegality of a public offcial dealing
in public contracts personally: In 1935, the Attorney General
noted the illegality of a County Attorney attempting to enter
into a contract with the Board of County Commissione!rs for
furnishing insurance on County property (1935 O. G. page
304). In 1949, the Attorney General said this law may 
construed to prohibit the Board of Trustees of the Northern
Indiana Children s Hospital from appointing one of them-
selves as a member of the active staff. (O. G. 98, 1949 page
373). In 1958, the Attorney General said that a member of
the State Parole Board is not permitted legally to enter into
contracts for purchases made with the correctional institution
on which he is serving. (1958 O. G. 9, page 38). In 1958,
the Attorney General said that a member of a County Board
of Public Welfare, being the holder of a lucrative offce, cannot
be in a position where he can receive profit or money through
a contract entered into by the Board of County Commis
sioners with a firm of which he is a member. (1958 O.
No. 21 , page 92).

CONCLUSION

Therefore, it is my Offcial Opinion that it is illegal for 
State offcial owning or having an interest in real estate to
enter into a lease contract with the State of Indiana for the
rental of such property to a State agency; and the Courts of
Indiana have further held that any such contracts made and
entered into by public offcials, under which such offcials may
receive a benefit are void and cannot be enforced.


