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OFFICIAL OPINION NO.

June 8, 1973

Honorable Otis R. Bowen, M.
Governor of the State of Indiana

Room 206 State House
Indianapolis, Indiana 46204

Dear Governor Bowen:

This is in reply to your request for my offcial opinion in
answer to a series of questions propounded by you with
reference to the collection of delinquent sewage accounts
owing to publicly-owned sewage plants:

1. Presumably, a lien for a Delinquent Sewage Ac-
count does not come of r cord but once a year upon

the July 1st date. Furthermore, if a person buys the
lot, parcel of real estate or building, against which
a lien will be of record in the future, he has no way
of receiving actual notice thereof until after July 1

of one year and July 1 of the next year, a city or town
stands to lose considerable revenue due to innocent
purchasers for value without actual notice. Is there
any way under the statutes for a city or town to pro-
tect itself from the intervention of innocent purchasers
cutting off what only. become valid liens once a year?

2. Under what conditions is an innocent purchaser
without any liability, and what is an innocent purchaser
under the definitions of the statutes?

3. Assuming that the answer to question one (1)
above is in the negative, or that by some method under
the statutes or otherwise, collection of a Delinquent
Sewage Account becomes impossible, is there any meth-
od by which a city or town can charge off the collectible
account against any fund?

4. It there any procedure or authority by which a
city or town can determine on its own the collectibility
of a Delinquent Sewage Account without proceeding to
a tax sale or foreclosure as provided in the statutes?
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5. In your opinion, is there anything to be accom-
plished and any reason for certifying the list of Delin-
quent Sewage Accounts to the County Auditor through-
out the year, inasmuch as no valid lien would seem to
attach until July 1 when thelist is recorded in the offce
of the County Recorder, and would a monthly recording
be legal and would it constitute notice so as to cut off
the rights of any so-called innocent purchaser?

6. Is the provision pointed out in the explanatory

and introductory sections above (Burns' Indiana Stat-
utes Annotated, Sec. 48-4323) constitutional in light
of the fact notice is provided for but in effect taken
away by placing the onus upon the property owner
and the fact that there is a contractual relationship be-
tween the utility and someone other than the owner
which contractual relationship in this day and age
would most probably not be any legal business of the
owner of the premises or real estate?

7. Is there any method by which an owner of real
estate or building can protect himself from the secret
lien which the law abhors, and which results when
a tenant allows a delinquent sewage account to ensue
but the owner has neglected or is unaware how to pro-
vide for what should be forthcoming, notice of lien?
(e.g. The lien could be as much as a year or more old
before an owner receives any notice thereof if the
owner did not by certified mail request notice to be
given to him.

8. Are Indiana Statutes Annotated (Burns Sec.
48-4323, 48-4324 and 48-432,5 or any parts, thereof
unconstitutional ?"

ANALYSIS

Y our questions refer to the operation of IG 1971, 19-2,-, , as
found in Burns' (1972 Supp. ), Sections 48-4301 through 48-
4328. Said statute provides for the financing of the construc-
tion and operation of sewage disposal plants for municipalities
in the State of Indiana. IC 1971 , 19- , as found in Burns
(1972 Supp.), Section 48-4319, and IC 1971, 19 Q-20, as
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found in Burns.' (1972 Supp. ), Section 48-4320, provide that
the common councils of cities and the boards of trustees of
towns have the power to establish rates or charges for the use
of said sewage system. Specifically, IC 1971, 19- 20 pro..
vides in relevant part that:

The common council of the city or the board of trus-
tees of the town shall, by ordinance, establish just and
equitable rates or charges for the use of and the service
rendered by the works ayable by the owner of each

and every lot, parcel of real estate or building that is
connected with and uses the works by and through any
part of the sewerage system of the city or town, 
that in any way uses or is served by the works and
may change and readjust the rates 'Or charges from
time to time

. .

" (Emphasis added)
It is clear from the aforementioned statute that the owner

of any property benefited, as per IC 1971, 19- , by the
sewage treatment facility is personally liable for the payment
of any rates 'Or charges assessed pursuant to IC 1971, 19-

, as found in Burns ' (1972 Supp. ), Section 48-4324, which
provides that:

The offcer of the city or town charged with the
collection of the rates 'Or charges shall enforce their
payment together with the. penalty. The offcer shall,
whenever delinquency occurs, certify to the county audi-
tor a list of the rates or charges, including the amount
of. the penalty, which have become delinquent prior to
that time. The list shall include the name or names
of the owner or owners of each and every lot, parcel 'Of

real estate or building on which the rates or charges
have become delinquent, the description of the premises
as shown by the records of the offce of the county
auditor and the amount of the rates or charges together
with the amount of the penalty. The offcer shall on the
first day of July of each year have a copy of the list
recorded in the offce of the county recorder and the
lien shall attach to the real estate described therein
from the time of the recording.

The county auditor, in making out the list 'Or roll
of taxes 'Or the tax duplicate of lands and lots in any
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such city 'Or town returned f'Or the state, county, town
road, city, school and other taxes, which he is required
by law to make between the first Monday of July and
the last day of December of each year, shall place and
include any such rates or charges, including the amount
of the penalty, on the list, r'Oll of taxes or the tax
duplicate, in the appropriate place thereon in respect
to the premises on which any rates or charges and
penalty are due and payable and the name of the owner
thereof, the amount of the rates or charges, including
penalty, to be listed in the first instance separately from
the amount of other taxes and after such showing, the
amount of any such rates or charges and penalty to be
added to and carried out int'O one (1) total sum with
the other taxes, so that the same shall be collected
as one (1) entire sum with the state, county, township,
road, city, school and other taxes.

The rates or charges, including the penalty, appear-
ing on the tax duplicate as a separate amount and also
as an am'Ount included in the total amount with the
other taxes, shall be carried 'Out with the taxes, as the
same have been estimated by the county auditor as
provided by law, into one (1) total and collected as
one (1) total sum in the same manner and in all re-
spects the same way as taxes are collected.

Payment of the rates or charges, including the pen-
alty, and carried in one (1) total with the other taxes
shall be made and enforced in the same manner and 
all respects the same way as is payment of the other
taxes on real estate or buildings, including the pay-

ment and enforcement of the other taxes on real estate
or buildings when the same are delinquent.

The county treasurer, upon collection of the rates or
charges, including the penalty, shall within thirty (30)
days from the date of collection, pay over to the offcer
of the city or t'Own charged with the c'OIIection of the
rates or charges, the total amount 'Of all the rates or
charges so collected together with one half (1/2) of the
am'Ount of the penalty. The 'Other one half (1/2) of the
penalty retained shall be deposited by him to the ac-
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count of the general fund of the county. (Acts of 1967,
ch. 284 , p. 903.)" (Emphasis added)

One of the numerous methods of collecting taxes due under
the Property Assessment Act 'Of 1961 , specifically IC 1971

21- , as found in Burns' (1961 RepI.), Secti'On 64-403,
is f'Ound at IC 1971, 6- 52- , as found in Burns ' (1972 Supp.
Section 64-2059. IC 1971 52-4 provides that:

Any person liable for any taxes pursuant to the pro-
visions of section 203 ( 64-403) of the Property As-
sessment Act of 1961 (chapter 319 Acts 1961), 

amended from time to time, shall be personally liable
for such taxes and all penalties and costs resulting
therefrom, and such liability may be enforced by any
remedy known to law. Any and all such taxes, penalties
and costs levied against a person in the same county for
one or more years, may be included in a single acti'On.

action or p,roceedingshaII be commenced to enforce
the collection of taxes after ten (10) years from the
first Monday in May in the year in which such taxes
first become due and payable, with the exception that
any proceeding to coIIect such taxes begun within such
ten (10) year peri'Od may be prosecuted t'O termination
and taxescolIected pursuant to that proceeding after
the expiration of such ten (10) year period. (Acts
1963, ch. 280 204, p. 426.)" (Emphasis added)

Thus, the municipal auth'Ority may bring an in personam

action against the owner of the benefited property if said
sewage account becomes delinquent. An additional reinedy is
outlined by IC 1971 19- 23, as found in Burns' (1972

Su,pp. ), Section 48-4323, and IC 19'71, 19- 25, as found

in Burns ' (1972 Supp.

), 

Section 48-4325, which state that:

The rates or charges made, assessed or established
by authority of this act ( 48-4301-48- 3281 or any

act repealed by this act, against any lot, parcel of real
estate or building that is c'Onnected with and uses the
works by or through' any part of the sewage s.ystem
'Of the city or town, 'Or that in any way uses or is served
by the works, shall be a lien and the same are hereby
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declared made, and constituted a lien upon and against
the lot, parcel of real estate 'Or building.

The lien shall attach at the time of the filing of
the notice of lien in the county rec'Order s offce as pro-
vided in the next section 'Of this act. The lien shall be
superior to and take precedence over all. other liens
except the lien for taxes and shaH be enforced pur-
suant to the provisi'Ons of this act.

If rates or charges are not paid within the time

fixed by the common council or board of town trustees,
they shaH thereupon bec'Ome and are declared t'O 

delinquent and a penalty of ten percent (10%) of the
am'Ount of the rates or charges shall thereupon attach
thereto. The amount due, the penalty and a reasonable
attorney s fee may be recovered by the board in a civil
action in the name of the city or town.

The rates or charges together with the penalty shall
be collectible in the manner provided by this act: Pro-
vided, That no accrued or unrecorded rate or charge
shall become a valid lien against an innocent purchaser
for value without actual notice. Provided further, That
no such lien as set forth in this section shall attach
upon or against any such lot, parcel of real estate 'Or

building occupied by someone other than the owner
unless the utility has notified the owner of such prop-
erty not less than ten (10) days after the time the
utility rates or charges become sixty (60) days delin-
quent. Such utility notice shall be required 'Only if the
owner has notified the general offce of the utility by
certified mail with return receipt requested 'Of the ad-
dress to which said owner s n'Otice is to be sent. (Acts
1967, ch. 284 , ~ 23, p. 903.

Any city or t'Own or its sewage treatment works
may as an additional or alternative medium or remedy,
foreclose any lien established by this act (~~ 48-4301-
48-4328) as a means of collection of rates or charges,
including the. penalty thereon. In all suits brought to
foreclose the liens, the city 'Or town or its sewage treat-
ment works shall recover the amount 'Of the rates or
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charges and the penalty thereon, t'Ogether with a rea-
sonable att'Orney s fee, and the court shall order that the
sale shall be made without relief from valuation of ap-
praisement laws.

In all suits to foreclose the liens, except as provided
otherwise by this act, general laws with respect to
municipal public improvement assessments and the
rights and remedies and pr'Ocedure and relief granted
the parties to the suits shall apply. (Acts 1967, ch.
284, ~ 25, p. 903.

The in rem action provided by Burns ' (1972 Supp. ), Section
48-4323, Section 48':4325 creates a specific statutory lien on
the benefited property, in addition to any and all remedies
applicable under the statutes providing for the collection of
real property taxes.

Responding to your question No. , therefore, it is clear

that the procedures under Burns' (1972 Supp. ), Secti'On 48-
4323, Section 48-4324, and Secti'On 48-4325 are constitutional
in light of the Due Process Clause of the United States Con-
stitution and the requirements of notice under said clause.
Under the touchstone case of Pennoyer v. Neff (1877), 95 U.

714, the notice requirements necessary to obtain in rem juris-
diction, a necessary part of due process, are construed to be
less rigid than the notice requirements necessary to obtain
in personam jurisdiction. The power theory 'Of an in rem pro-
ceeding was upheld by the Supreme Court 'Of the United States
in Arndt v. Griggs (1890), 134 U.S. 316, 10 S.Ct. 557, where
notice by publication was found to be c'Onsistent with due
process. It should be n'Oted that the instant statutes meet
the test of Mullane v. Central Hanover Bank Trust Co.

(1950), 339 U.S. 306, 70 S.Ct. 652, in that the notice require-
ments appear to be reasonably calculated t'O inform the prop-

erty owner 'Of the pending charges.

This also appears to answer questions numbered 6 and 7.
The charges due on said sewer accounts, and presumably the
biIIings, are directed t'O the owner of the property, not any
tenant. This is a statutory charge, not a c'Ontractual relation-
ship between the municipality and a tenant. As such, the
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property owner would surely be aware that his property 
connected to the municipal sewer system, and that charges
will be made. Said delinquencies will appear on the owner
tax duplicate, in some instances before the lien attaches.
Burns' Section 48-4324 supra. There is in effect then 
secret lien" under this statute.

The phrase "innocent purchaser" is not specificaIly defined
in IC 1971, 19- 5. By IG 1971, 1- , as found in Burns
(1967 Repl.), Section 1-201 , provides in relevant part that:

The construction 'Of all statutes of this state shaIl
be by the f'OIlowing rules, unless such construction be
plainly repugnant t'O the intent of the legislature or of
the c'Ontext of the same statute:

First. Words and phrases shaIl be taken in their
plain, ordinary and usual sense. But technical words
and phrases having a peculiar and appropriate mean-
ing in law shall be understood according to their tech-
nical import.

Said phrase should be construed in conjunction with the
phrase f'Oll'Owing, namely, "innocent purchaser for value with-
out actual n'Otice." C arIy, an " innocent purchaser" is a third
party buyer of said land who lacks pers'Onal knowledge 
the delinquency of the sewage account. In view 'Of the fact
that said delinquency appears on the tax duplicate issued by
the county auditor, as per Burns' (1972 Supp. ), Section 48-
4324, even pri'Or to the attachment 'Of the' lien. And said lien
attaches to the realty regardless of the passage of title.

FinaIly, the certification to the county audit'Or is a manda-
tory duty to be performed pursuant t'O Burns' (1972 Supp.
Secti'On 48-4324. Said charges are to be added to the tax
duplicate both prior to and after the attachment of the lien.
Said record would strongly indicate that a purchaser of said
property would have actual notice of the delinquency. A
monthly recording, however, would not cause the lien 
attach, save on July 1 , as per the statute. Said recording
would be outside the scope of the statutory scheme and would
not affect the rights of a purchaser.
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CONCLUSION

It is, therefore, my Offcial Opinion that the common coun-
cils of cities and the boards of trustees of towns have the
power to establish rates or charges for the use of sewage

systems affecting their governmental units. The county audi-
tor is empowered to assess charges, including penalty sepa-
rately from other taxes, so that the same may be collected
as one entire sum with other taxes.

Payment may be enforced in the same manner as taxes
collected on real estate or buildings. All persons controlling
'Or occupying any property in any capacity whatsoever shall be
liable for the taxes assessed for that year.

The statutes specify procedures for the owner to protect
himself when a tenant allows, a sewage assessment to become

delinquent; and the statutes governing these procedures are
constitutional.


