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OFFICIAL OPINION NO.

May 29, 1973

William E. Murray, M.
Commissioner of Mental Health

1315 West 10th Street
Indianapolis, Indiana 46202

Dear Doctor Murray:

This is in response to your request for my offcial opinion
in answer to the following question 

Is it proper for a staff physician employed by the
state psychiatric hospital to participate in the pro
cedure of committing a patient to that hospital of which
he is a paid employee, or any other hospital within the
jurisdiction of the Department of Mental Health, when
requested to do so by the petitioner in a civil commit-
ment procedure; e. , by signing the commitment as
either attending or court-appointed physician?"

ANALYSIS
The civil procedure for the temporary or regular commit-

ment to a state mental hospital of a mentally ill resident of
the State of Indiana is set out in IC 1971 , 16-14- , as found in
Burns' (1964 Repl.), Section 22-1201 to Section 22-1231. IC
1971, 16-14- , as found in Burns' (1972 Supp. ), Section
22-1212 states:

A reputable citizen who is a resident of the state
of Indiana shall make a statement setting forth therein
the name and address of such mentally ill person and
such additional facts in regard to' such person as are
required by the department of mental health, alleging
that, in the opinion of such citizen, such person is
mentally ill: Provided, That if no reputable citizen
who is a resident of the state of Indiana is willing to
make such a statement, the statement may be made
by a nonresident next of kin of such mentally ill person.
The allegation shall be accompanied by a statement
made by a qualified physician that he has examined the
person who is alleged to be mentally ill and setting
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forth therein such facts in regard to the mental, physi-

cal and other conditions of such person as shall be pre-
scribed and required by the department of mental
health. The statement containing the allegation that
such person is mentally ill shall be signed and sworn
to by the citizen or nonresident next of kin making

the allegation, and the statement concerning the mental
physical and other conditions of such person shall be
signed and sworn to' by the physician whO' makes the

examination.

The only requirement for the attending physi ian in such

case is that he be a "qualified physician. Similarly, the judge
of a committing court is to' appoint two "qualified physicians

to examine the. patient for a regular commitment under Ie
1971, 16-14- , as found in Burns.' (1972 Supp. ), Section

22-1215. Said statute states:

When the affdavit and medical certification pre-
scribed and required by IC 1971 , 16-14- 12 ( 22-1212)

shall have been completed and sworn to, they shall be
filed with the clerk O'f the circuit or superior court of
the county in which the person therein alleged to .

mentally ill resides or is found. When the court feels
that the best interests of the patient will be 

served by

regular rather than tempO'rary commitment procedures,
the judge of the court shall appoint two (2) qualified

physicians to make an examination of the person alleged
to be mentally ill: Provided, That such physicians shall
not be related to' the person to be examined either by
consanguinity or by marriage. If, in the opinion of the
judge it is practicable, at least one (1) of the examining
physicians shall be a qualified psychiatrist. 

The quali-

fied physician whO' made the statement submitted to
the court along with the allegatiO'n, as provided in IC

1971, 16-14- 12 n 22-1212), shall not be qualified to

serve as an examining physician. If the person named
in the affdavit is in the hospital at the 

time of the
consultation prescribed in this section

, the written re-
port of the superintendent of such hospital shall not be
acceptable in lieu O'f the examinatiO'n of an examining

physician. It shall be the duty of the twO' (2) examin-
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ing physicians to make separate examinations of the
persO'n who is alleged to be mentally ill, and neither
physician shall reveal the contents O'f his psychiatric
evaluatiO'n of the person so examined to' anyone except
to the judge O'f the court in his written report. The
repO'rts O'f the examining physicians shall be made on
forms prescribed by the divisiO'n. In the event the
petitiO'ner , seeking the cO'mmitment of an allegedly
mentally ill person to' a federally maintained institution,
is a qualified physician, a federal administrator or the
chief administrative offcer of a psychiatric hospital

it shall only be necessary to' appoint one (1) qualified
physician to examine the allegedly mentally ill persO'n,
and the CO'urt may make and enforce any order neces-
sary to afford such physician an opportunity to make
such examination.

It is clear from the aforementioned statutes that anry physi-
cian qualified to practice medicine in Indiana may serve as
either the attending physician or one of the court-appointed
physicians in any commitment proceedings. Indeed, a court-
apPO'inted physician under IC 1971, 16-14- , as found in
Burns' (1972 Supp. ), Section 22-1215, is judicially required
to xamine a patient and report his written findings to' the
judge in a regular commitment proceeding. A physician
employment status is thus irrelevant under these statutory
prO'ceedings.

A related question concerns the physician-patient privilege.
At common law nO' such privilege existed. Indiana has statu-
torily recognized the physician-patient privilege:

The following persons, shall not be competent wit-
nesses :

Fourth: Physicians, as to'. matter communicated 
them, as such by their patients, in the course of their
professional business, or advice given in such cases.
IC 1971, 34- 14- , as found in Burns' (1968 Repl.),
Section 2-1714.

The grant O'f privilege being in derogatiO'n of the common
law, the Indiana Courts have felt constrained to give the stat-
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ute a strict construction. Stayner v. Nye (1949), 227 Ind.
231, 85 N.E. 2d 496.

Such privilege clearly encompasses only voluntary associa-
tiO'ns initiated by the patient, not an involuntary association
mandated by the laws of the State of Indiana. IC 1971 , 16-14-

, as found in Burns' (1964 Repl.), Section 22-1216, states

in relevant part:

The judge may if in his discretion the same be
necessary, O'r upon request made by or on behalf. of
the person alleged to' be mentally ill shall issue sub-
poenas for the person making the allegation of mental
illness for any or all of the exa1nining physicians, for
witnesses, for the person alleged to be mentally ill, and
for such other persons as in the judgment of the judges
may be cognizant of any facts relating to the case. Such
subpoenas shall command the witnesses to appear be-
fore the judge at the place selected by such judge and
named in such subpoena, at a specific time, to testify
to the facts set forth in .such allegations, statements
and reports.. Such subpoenas shall be served by the
sheriff O'f the county." (Emphasis added)

To cO'nstrue the physician-patient privilege to extend to the
examining physicians in a civil commitment proceeding, and
thus to render any examining physician incompetent to testify
in such prO'ceeding, would defeat the intent of the entire civil
commitment procedure, as found in Ie 1971, 16-14-

In summary, any physician whO' serves, as an examining
physician in a civil cO'mmitment proceeding acts in his pro-
fessional capacity. His employment status is irrelevant to
such proceedings.

CONCLUSION

It is, therefore, my Offcial Opinion that a staff physician

of a state psychiatric hospital may properly participate in the
procedure of committing a patient to a mental hospital within
the jurisdiction of the Department of Mental Health, by serv-
ing as either an attending physician or court-appointed exam-
ining physician.


