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OFFICIAL OPINION NO.

May 9, 1973

Honorable Mary Aikins Currie
Auditor of the State of Indiana

Room 240 State House
Indianapolis, Indiana 46204

Dear Mrs. Currie:
This is in response to. your request for my offcial opinion

concerning the following questions:

1. In accord with the provisions of Public Law
#206 of the Acts o.f the General Assembly of 1972, the
J oint Circuit Court o.f Orange and Washingtn Coun-
ties, being Circuit #42, was disso.lved. and the County
of Orange became Circuit #87 Df the State of Indiana.

Under these conditions and in accord with Public Law
#206, do.es the salary of the Proecuting Attorney of the
87th Judicial Circuit remain the same as the sala,ry
that he was receiving as Prosecuting Attorney of the
Joint Circuit of the 47th Judicial Circuit of Indiana
during the calendar year of 1972?

2. Bearing in mind the certification by the State
Board of Accounts in June of 1972 showing a change

in the Joint Circuit of Orange-Washington and reclassi-
fying the Prosecutor s salary to that of a Class 11

County, does the salary o.f the Prosecuting Attorney
for the 87th Judicial Circuit, that of Orange County
remain the same in the calendar year 1973 as he was
receiving prior to. the split of the J Dint Circuit #42?"

ANALYSIS

The two questions involve the same legal issue, and will be
discussed together.

Public Law 206 of the Acts of 1972 (IC 1971, 33- , Sec.

59, also found in Burns' Ind. Stat. Ann. 332), hereafter

PL 206, divided the former FDrty-second Judicial Circuit to
form the Forty-second and Eighty-seventh Judicial Circuits.
PL 206 became effective o.n July 1 , 1972. By SectiDn 6 of 
206, the Prosecuting Attorney Df the old Forty-second Circuit
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became Prosecuting Attorney of the new and smaller Eighty-
seventh Circuit. The Prosecuting Attorney of the Driginal
Forty-second Circuit had been elected to a four-year term
beginning January 1 , 1971. The DId Fo.rty-second Circuit was
Dn January 1 , 1971, a Class 7 Circuit. The new Eighty-seventh
Circuit has been classified a Class 11 Circuit. If PL 206
authorizes such a reclassification, the effect will be to reduce
the salary of the holder of a Constitutional offce during his
term of offce.

Article 7, Section 16 of the Constitutio.n of Indiana provides
that:

There shall be elected in each judicial circuit by the
voters thereof a prosecuting attorney, who. shall have
been admitted to the practice o.f law in this State be-
fore his election who shall ho.ld his o.ffce for fo.ur
years, and who.se term o.f o.ffce shall begin Dn the first
day o.f January next succeeding his election. The
election ofpro.secuting atto.rneys under this section shall

. be held at the time of ho.lding the general electio.n in the
year 1974 and each fDur years thereafter.

Numerous cases have held that the duties and salaries o.f

Co.nstitutional o.ffcers are protected during their term of offce.
See, fo.r example, Evans v. Gore 253 U.S. 245, (1920) and

State ex rel. Gibson v. Friedley, 135 Ind. 119, 34 N.E. 872,
(1941). Although a case in Indiana does hold that the General
Assembly has the power to. reduce the fees paid by counties
to Pro.secuting Attorneys where there is a reduction in their
duties. (State ex rel. Wadsworth v. Wright 211 Ind. 41, 5

E. 2d 504 (1937)) it sho.uld never be presumed that 
statute encro.aches o.n the rights and duties of a Constitutional
o.ffcer during his term of o.ffce if there is any other reasonable
interpretation o.f the Statute.

following -language is fo.und in Burns ' Ind. Stat. Ann.
~ 49-1070 (1964 Repl.), hereinafter Burns' ~ 49-1070, statesthat: 

The classification of salary schedules fo.r * 

* *

prosecuting attorneys 

- * * * 

shall not be lowered be-
low the classification first fixed by the state board of
aCco.unts pursuant to. (chapter 277 of the Acts of
1959) * * *"
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This statute apparently fixes a base classification. No matter
hDW much the population of a judicial circuit drops, the
classification o.f that circuit for salary purposes cannot fall
belo.w the classificatio.n set by the State Board of Acco.unts in
1959, See: 1961 O. G. No. 59, page 367. There is no reason
to. believe that Burns' ~ 49- 1070 supra was meant to cover a
situation where a judicial circuit has been split to. form two
new circuits. The statute does, however, imply a legislative
Po.licy opposed to the reduction of a prosecutor s salary during
the term fo.r which he is elected.

Section 6 of PL 206 states:

The prosecuting attorney for the forty-second judi-
cial circuit * * * shall continue to serve as such prose-
cuting attorney for the eighty-seventh judicial circuit

for the term for which he was last elected 

* * *

(Emphasis added)

The use of the language "shall continue to serve as such prose-
cuting attorney" indicates that the Prosecuting Attorney o.f

the Eighty-seventh Judicial Circuit is entitled to. all the

rights and privileges which went with the offce to. which he
was originally elected, including the right to receive the
salary which went with that o.ffce.

CONCLUSION

It is, therefore, my offcial opinion that Public Law 206 o.f

the Acts of 1972 does not authorize a reduction in the salary

of the Prosecuting Atto.rney of the Eighty-seventh Judicial
Circuit during his present term of offce.


