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J osephD. Cloud, Director
Department of Natural Resources

608 State Offce Building
Indianapolis, Indiana 46204

Dear Mr. Cloud:

This is in response to your request for my offcial opinion
concerning the following question:

Does the Department of Natural Resources have

authority to pay for legal services rendered to indi-
viduals who, although they are not State employees at
the time of a law suit against the State, were, at the
time of accident or allegations, employees of the State?"

ANALYSIS

IC 1971, 4- 1.5 as found in Burns ' Ind. Stat. Ann. Sec-
tion 49-1902 (a) (1973 Supp. ) provides a.s follows:

Whenever any state governmental offcial or em-
ployee, whether elected or appointed, is made a part
to a suit, and the attorney-general determines that
said suit has arisen out of an act which such offcial or
employee in good faith believed to be within the scpe
of his duties as prescribed by statute or duly adopted
regulation, the attorney-general shall defend such per-
son throughout such action. Provided, That the deter-
mination by the attorney-general as hereinbefore pro-
vided shall not be admitted as evidence in the trial of
any such civil action for da.mages: Provided, further,
That nothing in this chapter shall be construed to de-
prive any such person of his right to. select counsel
of his own choice at his own expense. (Emphasis
supplied)

This . statute is clear and unambiguous and governs the
particular issue you have raised. The statute requires two
conditions to be met before the Attorney General defends an
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individual state employee. Such employee must first establish
that he is a state governmental offcial or employee by reason
of election or appointment. Secondly, the Attorney General
must then exercise his auth.ority to make an independent de-
termination as to whether the emplo.yee acted within the SCQpe
of his employment.

I t is clear that the Legislature intended that the provisions
of this statute apply t.o employees of the Department 
Natural Resources, and it is equally clear that the question
of empl.oyment with the state is to be determined as o.f the
time of the incident giving rise to. the litigation.

f.ormer state employee would therefore be entitled to
representation by the Attorney General if he (1) elects to be so
represented and (2) meets the requirements set out in Burns
Section 49- 1902 (a) supra. How,ever, if such fo.rmer employee
elects to seek the services of private counsel instead .of the
Attorney General or if he fails to meet the criteria of Section
49-1902 (a) supra the employee is not entitled to. reimburse-
ment by the state fo.r any private legal expenses incurred
with regard to any action arising from his emplo.yment with
the state. This interpretatiQn is clearly sustained by the
provision in Burns' SectiQn 49- 1902 (a), supra which states:

. . 

. Provided, further, That nothing in this chapter
shall be c.onstrued to deprive any such person .of his
right to' select counsel .of his own cho.ice at his own
exp'ense. (Emphasis. s.upplied)

Thus, the fact that a former employee might be entitled to
have the AttQrney General represent him in court under
Burns.' Section 49-1902, (a) does, not thereby entitle him to
reimbursement by the state for services rendered by private
counsel if he (1) elects. to retain counsel .or (2) fails. to. qualify
under Section 49-1902 (a).

CONCLUSION
It is, therefore, my Offcial Opinion that neither the Depart-

ment of Natural Resources nor any other state agency has
the autho.rity to reimburse former emplo.yees for private legal
fees incurred in defense .of civil lawsuits. arising out of such
employment. Such empl.oyees may request the Att.orney Gen-
eral represent them if they qualify, which is the State s sole

obligation under the s.tatutes.
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