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OFFICIAL OPINION NO. 28
November 27, 1974

Mr. Ralph W. Van Natta, Commissioner
State Bureau of Motor Vehicles

Room 401 State Offce Building
Indianapolis, Indiana 46204

Dear Commissioner Van Natta:

This is in response to your request for my offcial opinion on
the following question:

Maya person, who has been convicted of driving un
der the influence of intoxicating liquor or driving under
the influence of a narcotic or other habit-forming or
dangerous, depressant or stimulating drug, be granted
probation under the Indiana Code of 1971, Section 9-

54 if it is a second conviction within a three-year
period?

ANALYSIS

Indiana Code of 1971 , Section 9- 54 provides in part as

follows:

(2) In all cases except those covered by subsec-
tion (b) (1) above, any person who operates or drives
a vehicle upon any highway while under the influence
of intoxicating liquor or unlawfully under the influence
of a narcotic or other habit-forming, or dangerous
depressant or stimulant drugs shall be guilty of a mis-
demeanor and upon first conviction

. . 

. the court shall

recommend the suspension of the current driving li-
cense of the person so convicted for a determinate pe-
riod of not less than two (2) months nor more than
one (1) year.

In the case of a first conviction under this subsec-
tion (b) (2), the court may withhold imposition of
that part of the sentence that recommends suspension
of the driving license, and in such case the court shall
place the person on probation for a period of not less
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than one year with any reasonable terms of proba-
tion

, . 

. . If the court thereafter finds the person has
violated any of the terms of probation, the court shall
then impose that part of the sentence that recommends
suspension of the driving license and the period of sus-
pension shall commence with the imposition of the sen-
tence of suspension.

In any case where the court recommends suspension
of the driving license and this part of the sentence

is imposed, the commissioner of the bureau of motor
vehicles: shall comply with such recommendation of

suspension and the license of the person shall remain
suspended for the determinate time set by the court.

(3) Any person upon a second or any subsequent
conviction within a three-year period from the date of
the first such conviction after June 30, 1939, shall be
imprisoned for not less than five (5) days nor more
than one (1) year and punished by a fine of not less

than two hundred fifty dollars ($250) nor more than
one thousand dollars ($1 000), and the court shall
recommend the suspension of the current driving li-
cense of the person so convicted for a determinate

period of not less than one (1) year nor more than two
(2) years and the commissioner of motor vehicles shall
comply with the recommendation, and should the court
fail to make such mandatory recommendation, or should
the court fail to make the appropriate mandatory
recommendation, the commissioner shall proceed to act
in the matter as if such recommendation had been made
by the court. . . .

The Indiana Code of 1971, Section 9- , indicates that
a person who receives a second conviction for driving while
under the influence of alcohol or the proscribed drugs, within
a three-year period from the first conviction for the same of-
fense, is not entitled to be placed on probation. For a second
such conviction within a three-year period, the court must
suspend the driving license for a determinate period of not

less than one (1) nor more than two (2) years. If the court
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fails to suspend the driving license of a person convicted for
a second such offense, the Commissioner of the Bureau of
Motor Vehicles shall act as, if the court recommended a manda-
tory suspension and suspend the driving license. An individual
convicted for the first time for driving while under the in-
fluence of alcohol or the proscribed drugs is eligible for proba-
tion; the probationary period being not less than one (1) year.

CONCLUSION

It is, therefore, my Offcial Opinion that the Indiana Code
of 1971 , Section 9- , does not permit the releas,e, on proba-
tion for a second conviction of driving under the influence of
alcohol or the outlawed drugs, within a three-year period from
the first conviction for the same offense. Instead suspension
of the operator s license by the court is mandatory in those

circumstances. If the court fails to suspend the driving license
of the offender upon the second such conviction, the Bureau
of Motor Vehicles shall proceed as if the recommendation of
suspension had been made by the court, and proceed to sus-
pend the operator s license.


