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OFFICIAL OPINION NO. 

October 25, 1974

Honorable Otis R. Bowen , M.
Governor of Indiana

Room 206 State House
Indianapolis , Indiana 46204

Dear Governor Bowen:

This in in response to your request for my offcial opinion
on the following questions:

1. Whether, under the Indiana Tort Claims Act, the
Governor, with advice from the Attorney General
is the only party who may compromise or settle
a claim or suit brought against the State, where
all or part of the claim is covered by an insurance
carrier.

2. Whether, under the Indiana Tort Claims Act the
Attorney General is the only party who may defend
against a claim or suit brought against the State
w here all or part of the claim is covered by 
insurance carrier.

ANALYSIS

The Indiana Code of 1971 , Section 34- 16. 13 clearly pro-
vides that:

The Governor may compromise or settle a claim
or suit brought again the State.

In addition, the Indiana Code of 1971 , Section 34- 16.
14 (d) provides that:

The attorney-general: . . . (d) shall defend as chief

counsel the State and state employees as required under
IC 1971, 2 . . ." (My emphasis.

More specifically, the Indiana Code of 1971 , Section 4-
states:

Such attorney-general shall prosecute and defend
all suits that may be instituted by or against the State
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of Indiana, the prosecution and defense of which is not
otherwise provided for by law. . ." (My e.mphasis.

The Indiana Code of 1971 , Section 4- 1.5 further states:

Whenever any state government offcial or employee
whether elected or appointed, is made a party to a suit
and the attorney-general determines that said suit has
arisen out of an act which such offcial or employee in
good faith believed to be within the scope of his duties
as prescribed by statute or duly adopted regulation, the
attorney-general shall defend such person throughout
such action. . .

From the language of the preceding statutes, it is apparent
that the Indiana General Assembly intended for the Governor
to. be responsible for compromising or settling a tort claim
against the State, and for the Attorney General to be respon-
sible for providing the legal defense in tort suits against the
State. Section 14 (d) of the Indiana Code of 1971, 34- 16.

also provides. that:

. . 

. he (the atto.rney-general) rnay employ other
counsel to aid in defending or settling those claims or
suits." (My emphasis.

It should be also noted that Section 18 of the Indiana Code
of 1971 , 34- 16.5 provides that:

A governmental entity may purchase insurance to
cover the liability o.f itself or its emplo.yees . . .

Therefore, the State of Indiana may be self-insured or it may
purchase liability insurance of the type envisioned by the
statute.

If, in order to obtain such insurance coverage, it is neces-
sary to allow the insurance company the contractual right to.

participate in the disposition of the claims they will be obli-
gated to pay, the State should consult with the carrier. Ho.w-

ever, the Governor would always retain the ultimate decision-
making authority as to the settlement of claims affecting the
tort liability of the State, and the Attorney General would
remain the chief counsel for the State in all such cases. The
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Attorney General also has the preliminary duty of determining
whether or not the defendant state offcial or employee was,
in good faith, acting within the scope of his duties so. as to
warrant defense by the State.

CONCLUSION

It is therefore, my Offcial Opinio.n that the Indiana Tort
Claims Act gives the Governor, with the advice o.f the Attorney
General, the ultimate authority in settling tort claims against
the State. The Attorney General retains the ultimate authority
in defending, as chief co.unsel, any tort claims against the

State. The law allo.ws the Attorney General to. retain local or
special counsel if he deems such counsel necessary. Where
insurance carriers participate in the dispositio.n of tort claims
against the State, they, of course, have the right to their own
counsel; but the law specifically makes the Atto.rney General
the chief counsel, or lead co.unsel, in any such tort litigation
or settlement.


