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OFFICIAL OPINION NO.

March 26, 1974

Honorable Leslie Duvall
Indiana State Senator

731 Nottingham Court
Indianapolis, Indiana 46240

Dear Senator Duvall:

This is in response to your request for my offcial opinion
concerning the following question:

Should computation of time for a prisoner appeal-

ing his first conviction be credited on his original sen-
tence after his bond is revoked and he is incarcerated
in a penal facility other than that to which he was
originally committed to await trial for the commission
of a second offense?"

ANALYSIS

The Indiana Code of 1971 , Section 35- , Burns ' Ind. Stat.
Ann. (1956 Repl.), Section 9-2316 provides:

Whenever any defendant is admitted to bail under
the provisions of this act, the judgment of conviction
shall be stayed from the time of the approval of the
bond provided for herein until such appeal is disposed
of. If such appeal is dismissed or the judgment affrmed,
then the term of imprisonment prescribed in such judg-
ment shall commence to run from the time such de-
fendant surrenders himself according to the terms of

his said bond. In the event that said defendant is sur-
rendered by his sureties as provided for by section
four ( 2315) of this act, then such judgment shall
commence to run from the time of such surrender, and
such defendant shall be immediately confined in the
institution to which he was committed by such original
sentence. If a defendant is admitted to bail under the
provisions of this act after he has commenced to serve
his sentence, and his appeal shall be dismissed or. the
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judgment from which such appeal was taken is af-
firmed, then said defendant upon surrendering himself
according to the terms of his bond, shall have credit
on his term of sentence for the time he served thereon
before being so admitted to bail. During the time any
defendant is released from custody under the pro-
visions of this act, the judgment of conviction shall be
stayed.

The question you pose involves the situation where a de-
fendant has been admitted to bail pending appeal and is ar-
rested for the commission of a second offense while free on
bond, and his first bond is revoked.

The issue is whether such person is entitled to credit on
his original sentence for time spent in jail awaiting trial 
the second charge.

A literal reading of Burns' Section 9-2316 alone, without
reference to other sections, might lead to the conclusion that
the Legislature intended credit to be given in such a case

since the sentence on the first conviction begins to run when
the appeal bond is revoked and the defendant is confined in
the institution to which he was originally committed.

In my opinion, however, a fair reading of Burns' Section
2316 and the Indiana Code of 1971, Section 35-

(Burns ' Ind. Stat. Ann. (1973 Supp. ), Section 9-1828 (a)),
requires the conclusion that the Legislature could not have
intended to allow credit to be given for time served awaiting
trial on the second charge while also crediting the defendant
with time served on his original conviction for which he had
previously been free on bond, Burns' Section 9-1828 (a) pro-
vides :

Upon conviction and imprisonment for any felony
or misdemeanor, the sentencing court shall order that
the convicted person be credited with all of such ac-
tual time spent incarcerated pending trial on such of-
fense. Such order shall specify that such convicted
person shall , if applicable, also be credited with statu-
tory good time dimunition (diminution) of his sentence
for time so served prior to sentencing.



OPINION 3

A defendant, under the circumstances you have stated, will
receive credit for time served awaiting trial for the offense
committed while on bond, but cannot use that same time as
credit toward the sentence on his original conviction. It 
clear that the Indiana General Assembly did not intend that a
convicted felon, free during appellate review of his convic-
tion, could commit a second crime and receive benefits toward
his original sentence for time served awaiting trial on the
second charge. This result is supported by Burns ' Section 9-
2316 and Burns' Section 9-1828 (a) as construed together.

CONCLUSION

It is, therefore, my Offcial Opinion that a convicted prisoner
may not be given credit toward his original sentence for
a previous offense for time spent in jail awaiting trial for 
second offense committed while free on bond pending appeal
of the first conviction.


