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OFFICIAL OPINION NO. 25
September 12, 1974

Honorable Otis R. Bowen, M.
Governor of Indiana

Room 206 State House
Indianapolis, Indiana 46204

Dear Governor Bowen:

This is in response to your request for my offcial opinion
on your questions, as follows:

1. "Is the State of Indiana required to provide Work-
men s Compensation insurance?

2. "If the State is. not required to purchase insurance
must we comply with the same self-insured program
that might be permitted for the private sector?

3. "If we are not required to furnish Workmen s Com-

pensation insurance for our employees, are there

any differences in the benefits which the State is
required to pay to its employees than those required
of the private sector?

4. "If we do not furnish Workmen s Compensation

insurance for our employees, what are the em-

ployees' rights as to suit against the State of
Indiana which might allege negligence of the State
as an employer and thereby bring suit at common
law? I would be particularly interested in whether
we lose our common law defense in the event we
do not have Workmen s Compensation insurance.
My particular concern here is that if we do not have
Workmen s Compensation insurance, we likewise
would not have employer s liability, which would
protect the State for common lawsuits brought
against it by its employees. Any general liability
insurance coverages which the State might purchase
have an exclusion for claims brought against the
employer by employees; and I am advis.ed that
the only way for us to afford ourselves of liability
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insurance to protect ourselves against suit by em-
ployees is to purchase it through the medium of a
Workmen s Compensation policy.

ANALYSIS

The Indiana Workmen s Compensation Act requires all em-
ployers, with the exception of certain railroad and municipal
employers, to comply with the provisions of the Act. These
provisions require the payment of compensation benefits to
employees and their dependents for personal injury or death
arising out of and in the course of their employment. (The
Indiana Code of 1971, Section 22- ) The Indiana Code
of 1971, Section 22- 18 specifically requires the State of
Indiana, as an employer, to comply with the provisions of the
Act. This section was applied by the Supreme Court of Indiana
in Warren v. Indiana Telephone Co. (1940), 217 Ind. 93 , 26

E. 2d, 399, holding the State liable to its employees for
Workmen s Compensation benefits.

However, the State of Indiana is not required by the Work-
men s Compensation Act to obtain insurance from a private
insurance carrier to meet the compensation risk. The State
may comply with the provisions of the Act by self-insuring the
risk. This self-insuring is allowed by the Indiana Code of
1971 , Section 22- 5. And the State, pursuant to the Indiana
Code of 1971 , Section 22- 5, unlike a private entity, is. not
required to obtain a certificate from the Indiana Industrial
Board authorizing a self-insuring plan.

Therefore, the State must comply with the provisions of the
Workmen s Compensation Act that apply to all employers.
The State need not purchase compensation insurance from
private insurance carriers, but many self-insure the risk.

The provisions of the Workmen s Compensation Act provide
a minimum standard of compensation benefits for employees.
Only substitute compensation plans which equal or exceed
the schedule stated in the Act and which are approved by the
Industrial Board may be adopted by an employer in lieu of
the benefit rates outlined in the Act (Indiana Code of 1971
Section 22- 4).
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Since the Workmen s Compensation Act speaks in terms of
minimum standards of compensation benefits required of all
employers, there is no difference in the compensation benefits
required of the State as either a self-insured or a privately-
insured employer.

As to the fourth question pertaining to the extent of the
State s liability to its employees, the Indiana Code of 1971
Section 22- 6 states that:

The rights and remedies herein granted to an
employee subject to this act. . . on account of personal
injury or death by accident shall exclude all other
rights and remedies of such employee, his personal
representatives, dependents or next of kin, at common
law or otherwise. . . .

The exclusiveness of the employee s remedy for injury or
death sustained out of and in the course of his employment
has been approved by the Supreme Court of Indiana in
Seaton v. United States Rubber Co. (1945), 223 Ind. 404

61 N.E. 2d 177, the leading case in Indiana on this point.
Therefore, whether the State continued to provide compensa-

tion benefits to its employees by way of its present self-insur-
ing method or through the insurance policy of an insurance
carrier contracted for by the State, Workmen s Compen-
sation benefits constitute the exclusive remedy for personal
injuries or death arising out of and in the course of State
employment. Therefore, the remedy of Workmen s Compensa-
tion excludes common law rights and remedies.

CONCLUSION
It is , therefore, my Offcial Opinion that the State of Indiana

must provide a Workmen s Compensation plan for its em-
ployees as required by the Workmen s Compensation Act.
But the State may meet this requirement by either self-
insuring the compensation risk or by obtaining insurance from
a private carrier. Either way, the State must meet, as must
every employer under the Workmen s Compensation Act
the minimum standard for employees' compensation benefits.
Workmen s Compensation benefits constitute the exclusive
remedy for employees for injuries and death arising out of and
in the course of their State employment.


