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OFFICIAL OPINION NO. 

August 26, 1974

Mr. Donald Clark, Commissioner
Indiana Department of Revenue

Room 202 State Offce Building
Indianapolis, Indiana 46204

Dear Commissioner Clark:

This is in response to your request for an offcial opinion
as to whether municipally-owned cemeteries are subject to the
Indiana Gross Income Tax Act.

ANALYSIS

Municipal corporations are authorized to own and operate
cemeteries under the provisions of the Indiana Code of 1971,
Sections 19- 14-1 thru 19- 14-15 (Burns' Ind. Stat. Ann.
(1974 Supp.

), 

Sections 48-6032 thru 48-6046). The functions,
powers, and duties of the governing body of a municipal ceme-
tery, as prescribed in the Act, indicate that it is an agency
and instrumentality of the political subdivision or subdivisions
which create it. As such, a municipal cemetery is subject to
the provisions of the Indiana Code of 1971, Section 6- 10,
formerly Burns' Section 64-2606c, which provides:

Notwithstanding any provisions of this, act (6-
53), the gross income received by the State

of Indiana, its agencies and instrumentalities, all coun-
ties, townships, and municipal corporations, their re-
spective agencies and instrumentalities, and all other
state governmental entities and subdivisions, including
state colleges and universities, received on or after
July 1, 1963, in the performance of private or propri-
etary activities or business shall be subj ect to the gross
income tax." (My emphasis.

However, the Indiana General Assembly, in 1974, amended
the Indiana Code of 1971, Section 6- 7 (i) (I), section
listing exemptions, from the gross ' income tax, to read as
follows:



1974 O. A. G.

(i) (I) Amounts received by institutions, trusts,
groups, united funds and their affliated agencies, or-
ganizations and not-for-profit corporations and ceme-
tery associations organized and operated exclusively
for religious, charitable, scientific, literary, education
and/or civic purposes, no part of the gross income of
which is used for the private benefit or gain of any
member, trustee, shareholder, employee or associate
thereof; Provided: That the term 'private benefit or
gain' shall not include reasonable compensation paid to
emplO'yees for work or services actually performed.
(My emphasis.

The section, as drafted, requires that income, in order to
be exempted, meet twO' tests. First, it must be received by an
institution, trust, group, united fund or agency affliated
thereto, organization, or not-for-profit corporation or cemetery
association.

Secondly, such receiving organization must be organized and
operated exclusively for religious, charitable, scientific, liter-

ary, educational and/or civic purposes.
The first test causes little problem. Municipal cemeteries

are included in the broad term "cemetery associations." By
the wording of the statute, such associatiO'ns must be operated
O'n a not-for-profit basis.

The second test is met if the cemetery association is or-
ganized and operated for civic purposes which simply means
that the purpose of the cemetery association must be to benefit
the city and its citizens.

Accordingly, not-for-profit municipal cemeteries would not
be subject to the provisions of the Indiana Code of 1971 , Sec-
tion 6- , formerly Burns' Section 64-2606c, and are not
subject to taxation thereunder.

CONCLUSION
It is, therefore, my Offcial Opinion that not-for-profit mu-

nicipal cemeteries are not subject to the Indiana Gross Income
Tax Act for the reason that such cemetery associations are
exempted under the Indiana Code of 1971, Section 6-

7 (i) (1).


