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OFFICIAL OPINION NO. 

August 9, 1974

Honorable Phillip E. Gutman
Senator, State of Indiana

Indiana Bank Building
Fort Wayne, Indiana 46802

Dear Senator Gutman:

This is in response to your request for my offcial opinion on
the following questions:

1. "Can a general election in the various counties be
conducted by use of electronic voting machines
whereby the results will be tabulated at a place
other than within the respective precincts?

2. "Can such election be held without having printed
and ready to furnish Australian Emergency Ballots
and supplies attendant thereto in the event said ma-
chines fail to function ?"

ANALYSIS

Indiana election laws provide three different means for
recording votes in an election: paper ballots, voting machines,
and electronic voting systems. This last system, to which your
questions refer, was authorized by the General Assembly in
1965. That act, as amended, is found in Indiana Code of 1971
Section 3- et seq.

Please note that IC 1971, 3- , which authorizes the use
of electronic voting systems, states in part that the provisions
of that act (IC 1971 , 3- 1 to 3- 10) shall be controlling
with respect to elections in which such a system is utilized,
and that any provisions of law relating to the conduct of such
elections which conflict with said act shall not apply to the
conduct of elections where approved electronic voting systems
are used.

Your first question is specifically answered by these statu-
tory provisions. IC 1971, 3- 5 (b) is as follows:
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The inspector shall place all ballots that have been
cast in the container provided for the purpose, which
shall be sealed and delivered forthwith by the inspector
and a judge of the opposite political faith to the count-
ing location or other designated place, together with
the unused , void, and defective ballots and returns.

Thus, where an electronic voting system is used, the results
may be centrally tabulated in a place other than within the
various voting precincts.

As to the second question concerning a back-up system of
paper ballots to be used in the event an electronic voting ma-
chine fails to function properly, the history of election laws
in Indiana indicates a clear and continuous legislative intent
to safeguard a citizen s vote in the event of a mechanical

breakdown. Since the statute governing electronic voting ma-
chines contains no' contradictory intention, it can be pre-
sumed that the Indiana General Assembly considered the
question in light of Indiana s election traditions and intended
that such election back-up system be made available. Should
further clarification be required, the Indiana General Assem-
bly may have to provide guidance.

However, the above analysis presents only a partial re-
sponse to' your question as it deals only with the legality of
the issues. Some consideration must be given to the problems
which may be created by the use of electronic voting systems.

As the court noted in Wade v. McKebben (1948), 78 N.

2d 148, 226 Ind. 76 , the primary purpose of election statutes
is to provide a means for the selection of offcials by free choice

of honest, qualified voters.

It would appear that the use of electronic voting systems
provides some protection against election fraud which might
take place at individual polling places. However, because
many counties do not have computer processing facilities
within their boundaries, the legislature has seen fit to' permit
local election offcials to transport computer card ballots to
a counting site to be designated by the election board.

Historical experience dictates a caveat: Whenever ballots
change hands , or are transported from one location to another,
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the potential for fraud increases. Here where ballots may
be transported over relatively large distances, under varying
supervision, that potential may expand. Human experience

also indicates that when the complexity of the vote tabulation
reaches a level where only a small portion of the populace
is able to understand its workings , the danger of its manipula-
tion may also increase.

CONCLUSION

It is, therefore, my Offcial Opinion that counties may, with

the permission of the State Election Board, use an electronic
voting system, and that, in precincts using such a system,

the tabulation of the ballots may under certain conditions have

to be done outside the precinct; and that, for emergencies, a
back-up system of paper ballots should necessarily be provided
in such precincts in order to protect the right of each 

citizen

to cast his vote. The agencies charged with imple'menting

any electronic voting machine systems will still need to
exercise caution and to develop adequate safeguards to prevent

the break-out of old abuses of the electoral process in the new
machinery. This may require further legislation.


