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March 22, 1974

Honorable Eldon F. Lundquist
Indiana State Senator

600 East Boulevard, Box 1329
Elkhart, Indiana 46514

Dear Senator Lundquist:

This is in response to your request for my offcial opinion
concerning whether the authority of the mayor of a second-
class city, subject to city council approval, to fix the salaries
of each and every appointive offcer, employee, deputy, as-

sistant, and departmental and institutional head," includes the
authority to fix the salaries of deputy city clerks.

ANALYSIS

The mayor s authority to fix salaries is granted by the Indi-
ana Code of 1971, Section 18- , the Same being Burns
Ind. Stat. Ann. (1973 Supp. ), Section 48-1233, Subsection
(b), which reads in part as follows:

The salaries of each and every appointive offcer
employee, deputy, assistant and departmental and in-
stitutional head shall be fixed by the mayor, subject
to the approval of the common council."

There can be no question that the city council, not the
mayor, fixes the salaries of elected city offcials and thus the
salary of the city clerk himself. Subsection (a) of Section 48-
1233 provides in part the following:

The common council of each city, shall, by ordinance
duly enacted on or before the first day of April of the
year in which elections of city offcers are held, fix the
annual salaries of all elected city offcials.

The issue presented here is whether a deputy city clerk falls
within the categories listed in Section 48-1233 (b). That a
deputy city clerk is not a "deputy" within the meaning of
Section 48-1233 (b) is evident from the provisions of the
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Indiana Code of 1971, Section 18- , the same being Burns
(1963 Repl.), Section 48-1215 (e), which reads as follows:

The city clerk in each city of the second class is
authorized to appoint any such number of full-time or
part-time deputies, and employees as may be necessary
for the proper discharge of the duties of his offce,
subject to the approval of the common council. Said
clerk shall also fix salaries subject to approval of the
common council. Such deputies and employees shall
serve at the pleasure of the clerk. Said clerk, at his dis-
cretion, may terminate the employment of any deputy
or employee appointed prior to the effective date of
this act.

When taken together, the statutes plainly define the limits
of the respective powers of the mayor and the city clerk.
Since Section 48-1215 (e) is a statute dealing specifically with
deputy city clerks while Section 48-1233 (b) is a general stat-
ute purporting to apply to all "deputies. Section 48-1215 (e),
the specific statute, is controlling. 2A Sutherland Statutory
Construction (4th Ed. 1973), Section 51.05; Grether v. Indiana
State Board of Dental Examiners (1959), 239 Ind. 619, 159

E. 2d 131.

CONCLUSION

It is, therefore, my Offcial Opinion that the salaries of
deputies to the city clerks in second-class cities are to 
fixed by the elected city clerk, subject to city council ap-
proval. Once the city council approves such salaries by ordi-
nance, the mayor is bound to see that they are paid. The mayor
has no authority to fix the salaries of deputy city clerks.


