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June 24, 1974

Honorable Marie T. Lauck
Indiana State Senator

323 Peoples Bank Building
Indianapolis, Indiana 46204

Dear Senator Lauck:

This is in response to your request for an offcial opinion
as to the balance of the term to which the appointee is en-
titled when the Governor names a replacement to fill out
the statutory term of offce of Judge of the Marion County
Juvenile Court to fill the vacancy caused by the death of
Judge Harold N. Fields, who was elected to a term which ex-
pires on January 1 , 1977.

ANALYSIS

The Indiana Constitution, Article 5, Section 18 provides that
the Governor shall fill any vacancy which occurs in the offce
of judge of any court and that the appointment "shall expire,
when a successor shall have been elected and qualified.
Thus the Constitution states that an appointee serves until a
successor is elected; it does not indicate when that election
should occur. The Indiana General Assembly, however, has
answered this question in the Indiana Code of 1971, Section

, formerly Burns' Ind. Stat. Ann., Section 49-909
(Code Ed.

), 

which provides that " (e) very person elected to
fill any offce in which a vacancy has occurred, shall hold such
offce for the unexpired term thereof." In construing this stat-
ute the Indiana Supreme Court has held that the word
elected" includes appointment:

It is evident, from an examination of the title and
body of this act, that this section applies to all ap-
pointments made to fill vacancies in the offces created
by the legislature, when no different provision there-
for is made by the constitution or statute, whether
such appointment is made by a single person or by the
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people at an election. Carson v. State ex rel. Bath.
(1896), 145 Ind. 348 , 350, 44 N.E. 360.

Plainly, the Indiana Code of 1971 , Section 5- , provide,s
that if a different constitutional or statutory scheme exists
for a given offce, that specific scheme prevails. different
scheme does not exist, however, for the offce of juvenile
court judge. If anything, the juvenile court statute implies

that the term of an appointee is for the unexpired term of
his predecessor.

The statute creating the offce of juvenile court judge, the
Acts of 1945, Chapter 347, Section 1, the same being the
Indiana Code of 1971, Section 33-12- , Burns' Ind. Stat.
Ann. (1956 Repl.), Section 9-3101, provides that the judge
of the juvenile court "shall be elected by the qualified voters
of said county at the time of the general election of state
offcers, to be held in the year 1948 " and "shall hold his
offce for a term of four (4) years

. . .

" Although the statute
does not expressly provide that the term of a person ap-

pointed to fill a vacancy in that offce is appointed for the un-
expired term of his predecessor, that conclusion may be im-
plied by the fact that the legislature expressly fixed a specific
year (1949) to initiate terms of four years and that it under-
scored the importance of this four-year cyclical scheme be-
ginning with the 1948 general election by providing that the
initial gubernatorial appointment made subsequent to the ef-
fective date of the act (March 9 , 1945) should not expire on
January 1 , 1947, but should continue through the 1946 gen-
eral election until the four-year cycle beginning January 1
1949.

The result reached here is distinguishable from the holding
in State ex rel. Caster v. Schortemeier (1926), 197 Ind. 507,
151 N.E. 407, where the Supreme Court stated that the offce
of judge of a circuit court must be filled by election at the
next succeeding election. The case of Lake County Election
Board v. State ex rel. Eyears (1946), 224 Ind. 465, 68 N.
2d 787, makes it clear that the Schortemeier holding relating
to the constitutional offce of circuit judge is not applicable
to the statutory offce of juvenile court judge. As construed by
Eyears the provision of the Indiana Code of 1971, Section
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, supra that those persons filling vacancies serve for
the unexpired term "applies with full force and effect" to all
statutory offces even though it is of no effect with respect
to constitutional offces. Similarly, in Harrison v. Alexander
(1946), 224 Ind. 450, 68 N.E. 2d 784, where the court upheld
the provision in the 1945 juvenile court statute supra, re-
quiring the initial gubernatorial appointee to serve past the
next succeeding general election (1946) until the offce was
filled in the 1948 general election, the court said that the stat-
ute did not conflict with Schortemeier, supra because of the
distinction between constitutional and statutory offces.

CONCLUSION

It is, therefore my Offcial Opinion that the person ap-
pointed by the Governor to fill a vacancy existing in the
statutory offce of judge of the juvenile court is entitled to
serve for the balance of his predecessor s unexpired term.
Wi th respect to the vacancy in the offce of Judge of the
Marion County Juvenile Court and in accordance with the
express authority of the Indiana Code of 1971 , Section 5-
supra, and the Juvenile Court Statute, said appointee will be
entitled to serve until January 1, 1977, because that is when
the term of the late Judge Harold N. Fields would expire.


