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OFFICIAL OPINION NO.

April 16, 1974
Honorable Nelson J. Becker

Indiana State Representative
208 Fourth Street

Logansport, Indiana 46947

Dear Representative Becker:

This is in reply to your request for my offcial opinion on
the following questions:

1. Does a county have the right to impose a tax

upon a town and township for operation of an

area planning commission when said town and
township have elected not to participate in the

area planning commission as provided for in Burns
Statute 53-1001 et seq. 

2. If the county cannot levy such a tax, then are the
local governmental units entitled to a refund of
the tax previously paid to and collected by the
county for this purpose?"

ANALYSIS

The answer to the first question is that the county does not
have the right to impose a tax upon the town and township for
operation of an area planning commission when said town
and township have elected not to p,articipate in the area

planning program permitted by the Indiana Code of 1971
Section 18- et seq. as found in Burns' Ind. Stat. Ann.
Section 53-1001 et seq.

In 1967 the Indiana General Assembly amended the Indi-
ana Code of 1971, Section 18- 50 to allow the voters to
elect whether to participate in the area planning commission.
That section states:

Sixty (60) days after the certification of the zoning
ordinance to the legislative body, the ordinance shall
have the same force and effect as all other ordinances
unless the legislative body has within that time finally
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acted upon it other than favorably, or unless a peti-
tion has been filed with the commission signed by at
least 25 % of the registered voters in any township
requesting that said zoning ordinance as it applies to
such township be submitted to a referendum election
for the approval or disapproval by the voters of such

township at a special election to be conducted for such
purpose in said township or at the next primary or
general election if either is scheduled to be held in
such township within six (6) months. Costs of such
election shall be borne by the township concerned.

Upon such petition being filed, the zoning ordi-
nance as it applies to such township shall be held in-
effective until approved by a majority vote ' of the
registered voters of such township voting on such issue
at the election. The commission shall have authority
to legally publish the ordinance as it applies to the
remainder of said county and participating cities
where that is necessary for its enforcement.

Since the town or township could by election decide not to
receive any benefits from the area planning commission, the
town or township could not be taxed if they made such an
election. Any other result would circumvent the clear in-
tention of the Indiana General Assembly to make participa-
tion optional.

Also, the Indiana State Constitution, Article 10 , pro-

vides that:

The General Assembly shall provide, by law for a
uniform and equal rate of assessment and taxation;
and shall prescribe such regulations as shall secure
a just valuation for taxation of all property, both real
and personal, excepting such only for municipal, edu-
cational, literary, scientific, religious, or charitable pur-
poses, as may be specifically exempted by law.

Thus, to tax a town or township for benefits which it has
not received would be the creation of a non-uniform and un-

equal rate of taxation in violation of the Indiana State Con-
stitution.
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Property owners making tax payments under an illegal tax
levy would be entitled to a refund of the tax previously paid.
The Indiana Code of 1971, Section 6- 58- , as found in Burns
1973 Code Edition, provides as follows:

At any time within three (3) years from the pay-
ment of an instalment of taxes, any person so paying,
his heirs, personal representatives or successors may
file a claim for the refund of such taxes or a part
thereof, with interest at the rate of six per cent (6 
from the date on which the tax was paid or was pay-
able, to the date of the refund, on anyone or more of
the following grounds:

(1) Taxes on the same property assessed for the
same year have been paid more than once;

(2) The tax, as a matter of law, was illegal; 

(3) There was a mathematical error in the compu-
tation of the assessment upon which the tax was based
or in the computation of the tax." (My emphasis.

Since the taxation of property owners in a town or town-
ship which elected not to participate in the area commission
is illegal, property owners in such township are entitled to
a refund of any such tax already paid.

CONCLUSION

It is, therefore, my Offcial Opinion that a county does not
have the right to impose a tax upon a town or township for
the operation of an area planning commission when said town
or township has elected not to participate in the area planning
commission. Likewise, any such taxes already paid by the
citizens of such town or township would have to be refunded
by the county.


