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OFFICIAL OPINION NO.

April 4, 1974

Honorable Larry A. Conrad
Secretary of State

Room 201 State House
Indianapolis, Indiana 46204

Dear Secretary Conrad:

This is in response to your request for my offcial opinion
on the following questions:

1. Are profit-making corporations organized under
the Indiana General Corporation Act precluded
from accepting the terms of the Indiana N ot-For-
Profit Corporation Act by virtue of the operatioI!
of IC 1971, 23- 1.1-37?

2. If so prohibited, may an exception be made in the
case of a profit-making corporation which has es-
sentially operated as a non-profit making corpora-
tion ?"

ANALYSIS

As you point out, the basis of your first question comes from
the wording in the Indiana Code of 1971 , Section 23- 1.1-37,
formerly Burns ' Ind. Stat. Ann. Section 25-537. This statute
states:

Any corporation organized under the laws of this
state for any purpose or purposes for which a corpora-
tion might be organized under this chapter

. . 

may
accept the provisions of this chapter, and thereafter
avail itself of the rights, privileges, immunities and
franchises provided by this chapter, by complying with
the provisions of this chapter. Without limitation, this
right to accept the provisions of this chapter shall ex-
tend to any corporation formed under this or any
other general law of this state, for any purpose or pur-
poses for which a corporation might be organized un-
der this chapter. . . .
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In my opinion, this statute does not give an opening for a
for-profit" corporation to operate and to be treated as a

not-for-profit corporation. The purposes of a corporation un-
der the Indiana General Corporation Act are as stated in IC
1971 , Section 23- , formerly Burns ' Ind. Stat. Ann. , Sec-
tion 25-201:

Corporations may be organized for pecuniary prof-
it under this act . for any lawful business pur-
pose or purposes, . . .

Under the Indiana General Corporation Fee Act (Chapter
2) a sharp distinction is made between domestic corporations
for-profit and domestic corporations not-for-profit. IC 1971,
Section 23- , formerly Burns ' Ind. Stat. Ann., Section 25-
601 states that:

(a) the term 'domestic corporation for profit' shall
mean any corporation organized under the laws of the
State of Indiana having the authority to issue shares.

" (b) the term ' domestic corporation not for profit'
shaH mean any corporation organized under the laws
of the State of Indiana not having the authority to
issue shares." (My emphasis.

The Not-For-Profit Corporation Act is very specific in em-
phasizing the above statutory distinction. In IC 1971 , Section
23- 1.1- , formerly Burns ' Section 25- 504, the general powers
granted to not-for-profit corporations are definitely limited.

" (c) No corporation shall, by any implication or
construction be deemed to possess the power of engag-
ing in any activities for the purpose of or resulting in
the pecuniary remuneration to its members as such, but
this provision shall not be deemed to prohibit reason-
able compensation to members for services actually
rendered; nor shall such corporation be prohibited from
engaging in any undertaking for profit so long as such
undertaking does not inure to the profit of its mem-
bers.

Also IC 1971, Section 23- 1.1- , formerly Burns' Sec-
tion 25-514, also found in the N ot-For-Profit Corporation Act
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similarly prohibits corporate earnings by any member of the
corporation.

N 0 member of any corporation organized or re-
organized under this chapter (23- 1.1- 23- 1.1-66)
shall have or receive any earnings from such corpora-
tion, except a member who is an offcer, director, or
employee of such corporation, in which event he may
receive fair and reasonable compensation for his serv-
ices as offcer, director, or employee and a member
may also receive principal and interest on moneys
loaned or advanced to the corporation as hereinbefore
provided.

Thus, it seems clear that where a corporation is organized
as a domestic "for-profit" corporation its powers go beyond
those of the not-for-profit corporation. These differences will
not permit a corporation organized under the Indiana General
Corporation Act to receive the same treatment as a not-for-
profit corporation, even if no profit is made. IC 1971 , Section
23- 1.1-37 strongly emphasizes any organization of a corpora-
tion must be under this chapter. The sentence in IC 1971,
Section 23- 1.1-37 "Without limitation, this right to accept
the provisions of this chapter shall extend to any corporation
formed under this or any other general law of this state, 

. . .

is limited strictly to the purposes of "this chapter," which is
the Not-For-Profit Corporation Act, including only IC 1971
Section 23- 1.1-1 through Section 23- 1.1-66. Thus, IC 1971
Section 23- , under which the corporation was organized
is automatically excluded.

Even though the corporation in question has apparently
not issued shares and apparently has not allowed any pecu-
niary profit for any of its members, under its present status
as a for-profit corporation organized in accord with the Indi-
ana General Corporation Act, it has the immediate power to
do both. Thus I see no reason to make an exception. Rather
I suggest that the corporation reorganize under the N ot-For-
Profit Corporation Act in order to legally qualify for that
status.



1974 O. A. G.

CONCLUSION

It is, therefore, my Offcial Opinion that a corporation or-
ganized under the Indiana General Corporation Act may not
also be simultaneously organized under the N ot-For-Profit
Corporation Act.

If a particular corporation organized under the Indiana
General Corporation Act is not really a for-profit corporation,
it could reorganize under the Not-For-Profit Act if it seeks to
be treated as a Not-For-Profit Corporation.


