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March 28, 1974

Honorable John M. Guy
Indiana State Representative

115 West Broadway
Monticello, Indiana 47960

Dear Representative Guy:

You have requested an offcial opinion regarding the fol-
lowing questions:

1. Is there any authority for the Sheriff of White
County to appoint 'Special Deputy Sheriffs' for
the purpose of assisting in law enforcement at
a local resort complex, said 'Special Deputy Sher-
iffs' to be paid a salary by the resort complex
owners?

2. Do such 'Special Deputy Sheriffs' come within
the purview of pension provisions contained in
Burns s 49-2829?"

ANALYSIS

Burns ' (1964 RepI.), Section 49- 501 provides:
The

. . 

. county sheriff

. . 

. may appoint deputies
when necessary or when required, if provision shall
have been made for paying such deputies for their
services from the funds

. . 

. of the county. 

. . .

However, 1965 OAG 44, interpreting this provision, states

that a county sheriff may appoint deputies to serve without
compensation from public funds where the individuals are
otherwise qualified according to law.

It is to be noted that "Special Deputy Sheriffs," though
appointed by and screened through the county sheriff, are in
fact paid by the resort complex and perform all of their duties
in the resort complex. An analogous Connecticut case State
of Connecticut v. Housing Authority of the City of Bridgeport
(1969), 157 Conn. 428 , 254 A2d 876, on nearly identical facts,
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held such "Special Police Offcers" not to be employees of the
city in question but rather of the Housing Authority which
exercised the right of control over the offcers and also paid
their salaries.

Burns ' Section 49- 2829, supra does not define "employee
for purposes of the pension benefits; however, by analogy,
Burns' (1973 Supp. ), Section 60-1604 makes such definition
for purposes of benefits under the Public Employees ' Retire-
ment Fund and defines "employee" as:

. . 

. any person in the service or employ of the
state. . . . whose compensation is paid out of the funds
of the state. . . .

It would appear, therefore, from the above, that the "Spe-
cial Deputy Sheriffs" are not employees of the county and
therefore not members of the county police force. This would
also appear to be in consonance with Burns' Section 49- 2829
as such "Special Deputy Sheriffs" would not be contributing
to the pension funds through deductions from their salaries.

It is to be remembered, however, that although the "Special
Deputy Sheriffs" are not to be considered "employees" under
Burns ' Section 49- 2829, supra they still must be considered
public offcers" in regard to performance of their duties.

The sheriff thus retains full responsibility for the manner in
which those duties are carried out. That one may be a "pub-
lic offcer" as to being vested with certain powers of the
sovereign and still may not be regarded as an "employee
for other purposes such as pensions is pointed out in 5 ALR
2d 415.

CONCLUSION

It is, therefore, my Offcial Opinion that the county sheriff
has the authority to appoint "Special Deputy Sheriffs" to
be compensated by a private employer. However

, "

Special
Deputy Sheriffs " being compensated by a secondary em-
ployer, are not "eligible" employees of the county for the pur-
poses of pension benefits under Burns ' Section 49- 2829 supra.


