
OPINION 

OFFICIAL OPINION NO. 

August 6, 1976
Mr. John F. Coppes, Director

Indiana Employment Security Division
10 North Senate Avenue

Indianapolis, Indiana 46204

Dear Mr. Coppes:

This is in response to your request for an offcial opinion
as to whether the Review Board of the Indiana Employment
Security Division is constitutionally required to hold a second
or additional hearings for a person who was denied unemploy-
ment benefits as a result of one hearing and is appealing his
claim.

AN AL YSIS

Indiana Code, sections 22- 17-1 through 22- 17-13 pre-
scribe procedures for resolving disputed claims for benefits
available under the Indiana EmploYment Security Act. Code
section 22- 17 -2 provides that the initial determination as
to the validity of a claim will be made by a claims deputy em-
ployed by the Employment Security Division but that either
an employer or a claimant may appeal that determination by
requesting a hearing before a referee. All parties adversely

affected by the determination of the referee, in turn, are

authorized by Code section 22- 17-3 to appeal that determina-
tion to the Review Board established by Code section 22- 17-
Code section 22- 17-5 also provides that the Review Board
may hear additional evidence. The General Assembly, by en-
acting Code section 22- 17-6, has delegated to the Employ-
ment Security Board, within prescribed limits, the authority
to prescribe regulations governing the conduct of hearings

and appeals. It is pursuant to that authority that the Board
promulgated Regulation 1007.

Regulation 1007, as contained at Burns Indiana Adminis-
trative Rules and Regulations at Section (52-1542e)- , pro-

vides the following:
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Within fifteen (15) days after the date of notifica-
tion or mailing of the decision of the referee, either

party may appeal to the Review Board. Such appeal
shall be filed at the claims-holding local offce or Ad-
ministrative offce on Form 651

, '

Request for Appeal
to Review Board. ' When accepted by the Board , or its
authorized representative, the receipt of any document
that indicates on its face a desire to appeal and con-
tains the information requested by the above-mentioned
Form 651 shall be treated as being in compliance with
this regulation. The Review Board may grant or deny
such a request for the hearing and shall immediately

notify all parties in writing. If such a hearing is grant-
, the Review Board shall immediately set a date for

hearing not earlier than five (5) days from the date
of request for hearing." (Emphasis supplied). 

Your question, in effect, focuses on the validity of the provi-
sion which allows the Review Board to grant or deny a re-
quest for hearing on appeal.

As noted by K. Davis Administrative Law Treatise Section
01 (1958 and 1976 Supp. ), the term "hearing" may refer

either to a trial-type evidentiary hearing or to an oral argu-
ment-type hearing. Where facts are in dispute, due process
clearly requires a trial-type hearing. The "hearing" before
a referee provided by Code section 22- 17-2 is such a trial-
type hearing and consequently satisfies those due process
requirements. See Lewis v. Review Board (1972), 152 Ind.
App. 187, 282 N. 2d 876. Although, as already noted, Code
section 22- 17-5 permits the Review Board, as part of the
appeal process, to "hear additional evidence" and thereby to
provide a further trial-type hearing, it does not require it.
See Bowman v. Review Board (1973), Ind. App. -, 303

E. 2d 840. Neither does due process require that additional
hearing. To the extent, therefore, that the term "hearing," as
used. in Regulation 1007, is construed as referring to a trial-
type hearing, no due process problems are raised.

Of course, it is more likely that the term "hearing," as
used in Regulation 1007, refers to an oral argument-type
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hearing. Yet even under that construction, there appears to
be no due process deficiency since due process probably does
not require an additional oral argument-type of hearing. See
FCC v. W JR, The Goodwill Statiotb (1949), 337 U.S. 265. If
the deciding offcers, in this case, the Review Board, have a
substantial understanding of the record, they may constitu-
tionally decide the case. Morgan v. United States (1936), 298

S. 468.

CONCLUSION

It is, therefore, my Offcial Opinion that the trial-type hear-
ing before a referee, which is provided parties who are ad-
judicating claims for benefits. under the Indiana EmploYment
Security Act, affords them the due process of law which is
required by the United States Constitution and the Constitu-

tion of Indiana. The Review Board, on appeal, is not constitu-
tionally required to provide an additional trial-type. hearing
or an oral argument-type hearing.


