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OFFICIAL OPINION NO.

May 27, 1976

Honorable Robert D. Garton

Indiana State Senator

P. O. Box 1111
Columbus, Indiana 47201

Dear Senator Garton:

This is in response to your request for my offcial opinion
as to whether a city may enroll, in some other pension pro-
gram, those employees whom it is authorized to cover under the
Public Employees ' Retirement Fund.

ANALYSIS

The law providing for the creation , financing, and operation
of the Public Employees ' Retirement Fund of Indiana, Indiana
Code, sections 5-10- 1 to 5-10- , was enacted by the 1945
General Assembly. Under this law, membership in the Fund
is available not only to employees of the State of Indiana but
also to employees of certain defined "municipalities " including

cities, which elect to participate in the Fund.
The General Assembly also has enacted several pension laws

which apply to specific classes of local governmental employees
such as policemen, firemen, and municipal utility employees.
See, for example, Code sections 19- 18-1 through 19- 18-
(police pensions in first-class cities) ; 19'- 24-1 through 19-
24- (police pensions in most cities other than first-class) ;
19-- 30-1 through 19- 30- (police pensions in the City of

Muncie) ; 19- 37-1 through 19- 37-28 (firemen s pensions) ;
19- 22-1 through 19- 22-4 (utility employees ' pensions).

In the matter of pension programs for local governmental
employees, it thus is apparent that the General Assembly has
provided definite guidelines; it has not delegated broad au-
thority.

Your opinion request points out certain provisions in the
so-called city Home Rule law which only appear to be an excep-
tion to this general rule and asks whether a city, pursuant to
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that law, may enroll in some other fund those employees whom
it is authorized to cover under the Public Employees' Retire-
ment Fund. The relevant section of the city Home Rule law,
Code section 18- 2, provides, in part, the following:

A city shall have power to establish and operate a
government for the purpose of carrying out its powers
and functions. The power to establish, control and op-
erate a government shall include, but not be limited to
the power to * 

* * (p 

J rovide a system of pensions and
retirements, except where such system is prescribed by
the General Assembly, for offcers and employees * * *
(emphasis supplied).

Even that apparent grant of substantial power to cities to
provide a system of pensions and retirements is' qualified sig-
nificantly, however, by the language "except where such sys-
tem is prescribed by the General Assembly." The General
Assembly, by that exception, has expressed its intention that
the specific pension provisions already enacted should prevail
until such time as those specific provisions are repealed. The
grant of power to cities to provide a pension system can be
implemented only to fill a void, not to supplement existing
laws.

CONCLUSION

The General Assembly has expressly permitted Indiana
cities to participate in the Public Employees' Retirement
Fund. It is my Offcial Opinion that by making such participa-
tion available to cities, the General Assembly consequently
has precluded them from enrolling their eligible employees
in a pension program other than the Fund.


