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OFFICIAL OPINION NO.

May 26, 1976

Honorable Leslie Duvall
Indiana State Senator

731 Nottingham Court
Indianapolis, Indiana 46240

Dear Senator Duvall:

This is . in response to your request for an opinion as to
whether the public works statute precludes a public school
corporation from utilizing the so-called "design-build" process
to plan and construct a public school building.

ANALYSIS

As your request notes

, "

design-build" is a process whereby
a property owner, who wishes to construct a new building,
prepares a general statement of what the building is to be used
for and what amount of space is desired and, in response, re-
ceives from contractors bids containing their proposed costs
together with a general summary of the contractor s designs

of the proposed building. Although the general statement pre-
pared by the owner may include considerable specific data con-
cerning function and space requirements, it is not, nor is it
represented to be, equivalent to detailed architectural plans

and specifications. Only after the owner accepts a bid does the
contractor furnish detailed plans and specifications prepared
by an architect or engineer employed by that contractor.

The General Assembly has enacted several statutes pre-
scribing procedures to be followed where public works are to
be constructed. The basic law which is applicable to almost
all local governmental units and to which your request for
opinion refers is found at Indiana Code, sections 5-16-
throu h 5-16- 3. Code section 5-16- 1 provides, in relevant
part, as follows:

When any public building or any other public work
or improvement of any character whatsoever is to be
constructed, erected, altered or repaired at the expense



OPINION 8

of * * * any * * * school corporation, * * * and when
the estimated costs of such work or improvement will
be five thousand dollars ($5,000) or more, it shall 
the duty of the board, commission, trustee, offcer or
agent acting on behalf of the * * * school corporation

* * * to adopt plans and specifications and award 
contract for such public work or improvement to the
lowest and best bidder who submits a bid for the per-
formance thereof. * * * (N) 0 construction or alteration
of any public building, the estimated cost of which is
more than five thousand dollars ($5,000) shall be under-
taken by any offcer or agent hereinbefore mentioned
or referred to except pursuant to and in compliance
with plans and specifications therefor approved by a
duly licensed architect or engineer: Provided further
That said requirement as to compliance with plans and
specifications therefor to be approved by a duly licensed
architect or engineer shall apply to the construction or
alteration of a public school building only when the
estimated cost of such construction or alteration is
more than five thousand dollars ($5 000). For the pur-
pose of securing such bids and/or for the purpose of
causing the work to be done in the desired manner, the
* * * school corporation * * * shall cause to be prepared
and placed on file in the offce of said unit of govern-
ment, plans' and specifications of the building or public
improvements sought to be constructed, erected, altered
or repaired whenever the estimated cost of the work
exceeds five thousand dollars ($5,000).

It is evident from a plain reading of this statute and Code
section 5- 3 that the General Assembly has authorized a
school corporation to undertake construction of a school build-
ing only after it first has caused plans and specifications to
be prepared by a duly-licensed architect or engineer; has
adopted those plans and specifications; has placed them on file

, in its offce; has advertised and publicly received bids for the
performance of the construction project to be done in com-

pliance with the plans and specifications already adopted; and
has awarded a contract to the lowest and best bidder. It also
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is evident that the "design-build" process does not operate
within the confines of this statute. The general function-space
requirements which are adopted by a property owner utilizing
the "design-build" process and on which contractors must
base their bids are in no way equivalent to the detailed plans
and specifications required under Code section 5-16- 1. The
legislature has prescribed a process of competitive bidding
whereby a contractor submits a bid after being fully informed
as to the specific design of the proposed building and the pre-
cise building supplies, materials, and equipment which are
to be used in construction.

In Foltz v. City of Indianapolis (1955), 234 Ind. 656, 130
E. 2d 650, where the Indianapolis Off-Street Parking Com-

mission had not determined in advance the specifications,
terms, and conditions under which it would lease several mu-
nicipal parking lots to private contractors but rather had re-
quested the bidders themselves to propose the specifications,
terms, and conditions', the Indiana Supreme Court found that
the Commission s action was not consistent with the bidding
provision of the Off-Street Parking Act, Code section 19-
(d), which, like Code section 5-16- , requires public com-
petitive bidding based on detailed specifications and the award-
ing of contracts to the highest and best bidder. The Court, in
Foltz, supra 234 Ind. at 680, 130 N.E. 2d at 661 , stated the
following:

We believe there is no merit in the argument that
the words in the act such as 'specifications,' ' free and
open competition, ' and 'highest and best bidder' should
be held to a meaning different from their usual mean-
ing in connection with public bidding and contracting.
If the legislature had intended the specifications to be
proposed by the bidder, it could have said so. (Em-
phasis added)

Bidding on a school building project can only be truly com-
petitive when bids are based on one specific standard. That
constant factor cannot be present where bidders prescribe
their own specifications.
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CONCLUSIONS

It is, therefore, my Offcial Opinion that a public school cor-
poration must follow the public competitive bidding require-
ments found at Indiana Code, sections 5-16- 1 through 5-16-
3. Accordingly, a public school corporation is prohibited

from using the "design-build" process because that process,
in effect, by-passes competitive bidding safeguards required
by law.


