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OFFICIAL OPINION NO.

May 3, 1976

Honorable W. Wayne Townsend
Indiana State Senator

R. R. #3

Hartford City, Indiana

Dear Senator Townsend:

This is in response to your request for my offcial opinion on
the following questions:

1. Does a realty company which is affliated with a
public utility having the power of eminent domain
likewise have the same right to condemn land as
the parent utility?

2. Must a public hearing be held as provided for by
IC 8- 2 before a public utility is allowed to con-
demn property? If such a hearing is not required
how has IC 8- 2 been superseded or nullified?

3. If such a hearing is required under IC 8-
what recourse is there if a public hearing was not
held and condemnation proceeded?

4. How far in advance may a project be planned for
it to be considered necessary to the provision of
service to the public?"

ANALYSIS

Indiana Code, section 32-11- 1 provides as follows:

Any corporation organized under the law of the
state of Indiana, authorized by its articles of incorpora-
tion to furnish, supply, transmit, transport or dis-
tribute electrical energy, gas, oil, petroleum, water
heat, steam, hydraulic power or communications by
telegraph or telephone to the public or to any town 
city, or to construct, maintain or operate "turnpikes
toll bridges, canals, public landings, wharves, ferries,
dams, aqueducts, street railways or interurban railways
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for the use of the public or for the use of any town or
city, is hereby authorized and empowered to take, ac-
quire, condemn and appropriate land, real estate or

any interest therein, for carrying out such purposes
and objects together with all accommodations, rights

and privileges deemed necessary to accomplish the use
for which the property is taken, including the right to
construct railroad siding, switch or industrial tracks
connecting its plant or plants or facilities with the
tracks of any common carrier.

In addition, Code section 32-11- 3 provides the following:

The appropriation and condemnation of lands and
easements in lands herein authorized shall be made
under and pursuant to the terms and conditions of and
in the manner prescribed by an act of the general as-
sembly of the state of Indiana, entitled

, '

An act con-
cerning proceedings in the exercise of eminent domain,
approved February 27, 1905, and all acts amendatory
thereof.

These statutes thus permit a corporation which is authorized
by its articles of incorporation to operate as a public utility
to condemn and appropriate real estate pursuant to the Emi-
nent Domain Act of 1905, now found at Indiana Code, sections
32-11- 1 through 32-11- 13. There is no statutory authoriza-
tion for an independently-incorporated realty company to con-
demn real estate in its own name. Thus, in answer to your
first question, a realty company, which is affliated with a
public utility having the power of eminent domain, does not
itself have the statutory authority to condemn land.

Your second question is whether a public hearing must be
held before a public utility is allowed to condemn property.
Code section 8- 2 provides, in part, as follows:

N 0 such public utility shall be authorized to appro-
priate and condemn lands or easement in lands under
and by virtue of this act (8- 3J without first
securing from the public service commission of Indiana,

declaration, after a public hearing of all parties
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interested, that public convenience, economy or neces-
sity require such appropriation and condemnation.

The Indiana Supreme Court, in Graham Farms, Inc. v. Indi-
anapolis Power Light Co. (1968), 249 Ind. 498, 233 N.E. 2d
656, has held that a public utility is not required to obtain a
declaration of public convenience, economy, or necessity from
the Public Service Commission in order to condemn property.
Neither is it required to conduct a public hearing as prescribed
in Code section 8- 2. The basis for the Court's decision
was that, since the provisions of Code sections 32-11-
through 32-11- 3 (which were enacted by the General Assem-
bly in 1929) do not require a public hearing before condemna-
tion, those provisions supersede the earlier provisions of Code
section 8- 2 enacted in 1921. Thus, a public hearing is not
required before a public utility condemns or appropriates land.

Since there is no legal requirement that a public hearing be
held prior to a public utility s taking the first steps in con-
demning property, a landowner has no recourse if such a hear-
ing is not held. Of course, the Eminent Domain Act, which
spells out the full condemnation process, provides for subse-
quent hearing and a full trial on the question of damages.
Consequently, constitutional due process. requirements are
satisfied.

You ask finally how far in advance a project may be planned.
Of course, there is no limit as to how far in advance planning-
and nothing more-may be initiated. There is, however, a
restriction on how far in advance of a project the power of
eminent domain m.ay be exercised where the interest con-
demned is less than a fee simple. Code section 32-11-
provides, in relevant part, the following:

Should the person, corporation or other body seek-
ing such appropriation * * * fail to take possession
of such land and adapt it to the use for which it was
appropriated within five (5) years after the paYment
of the award or judgment for damages, except where a
fee simple is authorized to be condemned and appropri-
ated and is condemned and appropriated, such person
corporation or other body seeking such appropriation
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* * * shall forfeit all rights in and to such real estate
or other property as fully and completely as though no
such appropriation or condemnation had been begun or
made.

However, the Supreme Court has stated that so long as a
utility s right of eminent domain is not based on speculative,
monopolistic, or other purposes not related to the objectives
provided in its charter, the judgment of the utility as to what
is needed for accomplishing its purposes cannot be set aside.
See, for example, Country Estates, Inc. v. Northern Indiana
Public Service Co. (1970), 254 Ind. 108 , 258 N.E. 2d 54.

CONCLUSION

It is, therefore, my Offcial Opinion that: (1) an independ-
ently-incorporated realty company affliated with public
utility does not have authority to condemn land; (2) based on
the decision of the Indiana Supreme Court in the case of
Graham Farms, Inc. v. Indianapolis Power and Light the
public hearing noted in Code section 8- 2 is not required

before . a public. utility takes the first steps in condemning
property; (3) since the hearing and trial provided to a land-
owner subsequent to the initiation of the condemnation process
(under the Eminent Domain Act) affords him the due, process
of law required by both the United States Constitution and
the Constitution of Indiana, he has no recourse where a public
heating under Code 8- 2 is not held Prior to the first step
in the condemnation process; and (4) a utility which, by emi-
nent domain, has taken an interest less than a fee simple must
adapt that property to the use for which it was taken within
five (5) years from the payment of the award or judgment.


