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OFFICIAL OPINION NO.

April 28, 1976

Honorable Otis R. Bowen, M.
Governor of Indiana

206 state House
Indianapolis, Indiana 46204

Dear Governor Bowen:

This letter is in response to your request for an offcial
opinion on the following question:

In the event of a vacancy in the offce of County
Court Judge during the initial one-year term, does the
constitutional appointment provision require that the
vacancy be filled by the Governor?"

ANALYSIS

Sections 33-10. 1 to 33-10. 6 of the Indiana Code, as

enacted by SECTION 48 of Public Law 305 of the Acts of
1975, provide a system of county courts in certain Indiana
counties. Section 33-10. 2 provides that judges for these

courts shall be elected to a four year term at the 1976 general

election and every four years thereafter. Since, pursuant to
SECTION 60 (a) of Public Law 305, the county courts were
established effective January 1 , 1976, a vacancy in the offce
of judge of each of the newly-established county courts existed
as of January 1 , 1976. SECTION 53 of Public Law 305 pur-
ports to authorize the judge of the circuit court in the county
where the county court is located to make the initial appoint-
ment for the offce of county court judge for the one-year term
prior to the 1976 election. That section reads, in relevant
part, as follows:

(a) For the purposes of imp'lementing this act and
providing county court judges for an initial term of
January 1 1976 to January 1, 1977, the judge of the
circuit court of the county or judges in counties where
the county court judge is required to serve one (1)
county, shall appoint the number of county court judges
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required for his county by IC 1971, 33-10. , as

added by SECTION 48 of this act." (Emphasis added).

This provision authorizing appointments by circuit judges per-
tains only to initial appointments required to implement the
county court system. Public Law . 305 contains no provision
concerning the filling of vacancies subsequent to the filling of
the initial vacancies. (Interestingly, SECTION 42 (b) of Pub-
lic Law 132 (Senate Enrolled Act No. 214) of the Acts of
1976, the law which amends parts of Public Law 305, provides
that the Governor shall make the initial appointment of a
judge for the newly established Wells County Court, which
becomes effective July 1 , 1976).

Article 5, Section 18 of the Constitution of Indiana provides,
in relevant part, that "when, at any time, a vacancy shall have
occurred * * * in the offce of Judge of any court; the Governor
shall fill such vacancy, by appointment which shall expire
when a successor shall have been elected and qualified.

The Supreme Court of Indiana has held that the phrase
Judge of any court" does not include a judge of a city court

municipal court, or magistrates court. Petition for Appoint-
ment of Magistrates of Beech Grove (1940), 216 Ind. 417
24 N.E. 2d 773; Mosley v. Board (1929), 200 Ind. 515, 165

E. 241; State ex rel. Gleason v. Gerdink (1909), 173 Ind.
245, 90 N.E. 70. These opinions provide authority for the
General Assembly to prescribe an alternate method for filling
vacancies in the offce of judge of certain inferior courts. Even
with' respect to these inferior courts, however, the constitu-
tional appointment provision applies where the legislature has
failed to provide a means for filling vacancies. Accord Stanek
v. Marion County Election Board (1974), Ind. -, 316 N.
2d 830.

The offce of judge of a county court, the subject of your
inquiry here, does not appear to be within the exception noted
for inferior courts. Unlike city, municipal, or magistrates
courts, county courts are courts of record, appeals from which
are taken directly to the Court of Appeals. See In re Judicial

Interpretation of 1975 Senate Enrolled Act No. #41 (1975),
Ind. -, 332 N.E. 2d 97. Article 5, Section 18 thus would
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appear to require the Governor to fill any vacancy in the
offce of judge of those courts.

However, even if a county court were held not to be within
the meaning of an Article 5, Section 18 "court," the Governor,
nevertheless, would be required to fill any vacancies' in the
offce of judge because the General Assembly has not enacted
provisions concerning the filling of vacanies after the initial
appointments are made.

CONCLUSION

It is, therefore, my Offcial Opinion that Article 5, Section
18 of the Constitution of Indiana requires the Governor to
fill any vacancy which occurs in the offce of county court
judge subsequent to the initial appointments to that offce.


