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Honorable Otis R. Bowen, M.
Governor of Indiana

206 State House
Indianapolis, Indiana 46204

Honorable Mary Aikins Currie
Auditor of State

240 State House
Indianapolis, Indiana 46204

Honorable Jack L. New
Treasurer of State

242 State House

Indianapolis, Indiana 46204

Dear Governor Bowen,

Mrs. Currie, and Mr. New:

This is in response to your request for an offcial opinion as
to whether, under Public Law 42 of the Acts of 1975, a local

governmental unit may adopt a deferred compensation plan
for its employees prior to the adoption of a deferred compen-
sation plan for state employees by the State Board of Finance.

ANALYSIS

Public Law 42 of the Acts of 1975 (hereinafter, the Act),
which adds sections 5-10-1.1-1 through 5-10-1.1-8 to the Indi-
ana Code, authorizes the State and its political subdivisions
to establish a deferred compensation program under which 
portion of an employee s compensation is reduced and deferred
for purposes of funding a deferred compensation plan. Code
section 5-10-1.1-4 delegates to the State Board of Finance the
power to prescribe the details of and to adopt an appropriate
plan. It further provides that only funding offerings deter-
mined to be acceptable by the State Treasurer may be offered
to employees.

Your specific question turns on the construction of Code
section 5-10-1.1- , which authorizes any political subdivision
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to establish a deferred compensation plan for its employees
and provides, in relevant part, the following:

(a) * * * Each plan shall be based on the criteria
for plans adopted by the state under section 4 of this
chapter, but shall be selected by the governing body of
the political subdivision * * *

It is apparent that the General Assembly, recognizing the
complexities of commencing a deferred compensation program
for state and local governmental employees, authorized the
establishment of such a program only upon completion of a
well-considered plan. The fiscal impact of such a program on
state and local government may well be substantial. The legis-
lature obviously felt that to launch into a deferred compensa-
tion program without the needed study could result in serious
fiscal problems several years hence.

Consequently, the General Assembly has mandated the State
Board of Finance to adopt a plan before implementing a de-
ferred compensation program and has required local govern-
mental units to base their plans on the plan adopted by the
State Board of Finance.

Subsection (c) of Code section 5-10-1.1-7 does contain the
following provision:

This section does not limit the power or authority
of any political subdivision to establish and administer
any other such deferred compensation plans' as might
be deemed appropriate by the governing bodies of such
subdivisions.

This provision , however, must be read in the context of the
whole Act which makes it clear that, although a local govern-
ing body may adopt its own plan and need not (although it
may) participate in the State plan, its plan, nevertheless, must
be "based on the criteria for plans adopted by the state.

CONCLUSION

It is , therefore, my Offcial Opinion that, under Public Law
42 of the Acts of 1975, the Indiana General Assembly intended
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that a local governmental unit may adopt a deferred compen-
sation plan only, as it said, if it is based on the criteria for
plans adopted by the state. Consequently, until the State

Board of Finance adopts such a plan, local governmental units
may not establish a deferred compensation program under
Public Law 42.


