
OFFICIAL OPINION NO.

March 15, 1976
Honorable John D. Ennis

Indiana State Representative

800 South Ninth Street
Terre Haute, Indiana 47807

Dear Representative Ennis:
This is in response to your request for an offcial opinion

as to whether the holdover provision contained in Article 15,
Section 3 of the Constitution of Indiana applies where one
of three persons elected to a township advisory board dies
prior to qualifYing and taking the oath of offce.

ANALYSIS

Article 15, Section 3 of the Constitution of Indiana provides
the following:

Whenever it is provided in this Constitution, or in
any law which may be hereafter passed, that any offcer
other than a member of the General Assembly, shall
hold his offce for any given term, the same shall be
construed to mean, that such offcer shall hold his
offce for such term, and until his successor shall have
been elected and qualified.

The policy of this section is to prevent the occurrence of
vacancies in offce except by death, resignation, and removal.
State ex rel. Fares v. Karger (1948), 226 Ind. 48, 77 N.E. 2d
746. Where an elective term of offce ends and no one has
qualified to hold the offce for the succeeding term, Article 15,
Section 3 would require the person holding offce at the end
of a term to continue to serve until a subsequent election.

In most court cases and Attorney General opinions which
have dealt with Article 15, Section 3, however, the failure to
qualify for offce has pertained to a single candidate offce,
such as auditor, assessor, or treasurer, or to district repre-
sentative on a governmental body, such as city council. Only
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in Dortch v. Lugar (1971), 255 Ind. 545, 266 N.E. 2d 25,
were at-large offces (councilmen) included within the scope of
Article 15, Section 3; however, in that case, all at-large in-
cumbent councilmen were designated "holdovers.

In the situation at issue here, where there has been a failure
to qualify for only one of three at- large seatson the township
advisory board, there is no way to identify one seat as distinct
from the others. No special qualifications apply only to one
seat, and no particular portion of the township voters select
the holder of that seat. Consequently, there is no practical

way to designate one of the three incumbents as the member
entitled to hold over. Furthermore, any attempt to devise a
mechahism to choose one of the incumbents as the holdover
member would require implementing akind of selection process
which Article 15, Section 3 does not appear to contemplate.

Article 15, Section 3 thus appears to be inapplicable in those
situations where the failure to qualify for offce involves one

of several at- large seats on a public body. In such event, a
vacancy would exist on the first day of the new term and
would be filled under Indiana Code, Section 17- 28-1 which
provides in applicable part:

If a vacancy occurs in said board, it shall be filled
by appointment by the remaining members of the board,
for the unexpired term; 

. . .

CONCLUSION

It is therefore, my Offcial Opinion that Article 15, Section 3
of the Constitution of Indiana, which requires incumbent off
cers to hold over in cases where their successors fail to qualify
for the new term, would not apply in situations where there
is a failure to qualify for one of several at- large seats on a
public body. Accordingly, where one of the three newly-elected
township advisory board members fails to qualify and. take
the oath of offce, a vacancy exists as of the first day of the
new term, and the two (2) other qualified board members must
fill said vacancy by appointment.


