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ties" reference is had to the duties performed in the way of
business for the counties which they represent rather than
an educational process whereby any given commissioner may
be better fitted to render the service but which, after all, is
not the rendering of the service itself. It is not because of the
fact that the County Surveyor or County Engineer is render-
ing a service to the County in attending the road school but
that the County is supposed to get an indirect benefit by reason
of an increased effciency of the offcer which justifies the
expenditure which the statute allows. But, there is no such

allowance made for the County Commissioners for the taking
of a special training in order to enable them to better repre-
sent the County.

It seems to me that the attendance by the members of the
Board of Commissioners of the road school at Purdue Uni-
versity is not the business of the County. The question asked
is answered in the negative.

HIGHWAY COMMISSION, STATE: Construction of levee on
land condemned for such purpose may be commenced
prior to payment of compensation for such land.

April 15, 1940.

Hon. M. R. Keefe, Chief Engineer,
State Highway Commission of Indiana,

State House Annex,
Indianapolis, Indiana.

Dear Mr. Keefe:

I have your letter of April 10th, in which you state:

"The State Highway Commission of Indiana would
most respectfully ask your offcial opinion on the fol-
lowing question and statement of facts:

"The War Department is proposing to let a contract
for the construction of Levee Unit No.8 West Fork of
White River, Daviess County, Indiana.

"This levee crosses State Highway No. 57 and vari-
ous other improved highways in Daviess County, Indi-
ana, and is to be constructed upon tracts of lands
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appropriated for the use of the right-of-way, the costs
thereof to be paid from assessments made against
lands benefited as set out in a report of the levee com-

missioners and approved and confirmed by the Daviess

Circuit Court of Daviess County, Indiana, as provided
for by act of the General Assembly of the State of

Indiana, entitled 'An Act concerning flood control by
the construction and maintenance of levees in certain

cases and declaring an emergency,' in force March 2,
1937 (Acts 1937, Chapter 42, Burns' Annotated Stat-
utes 27-823 to 828), in a matter therein pending en-

titled 'In the Matter of the Petition of Thomas Ben-
nington, et a1. for the Establishment of a Levee, No.
15552.'

"The question submitted is: In the event the War

Department should let a contract for the construction
of the levee before suffcient money has been realized
from the collection of the assessments or the sale of
bonds to pay for the rights-of-way taken, would the
contractor have the immediate right to enter and con-
struct a levee upon the land taken for right-of-way?"

It has been held by the Supreme Court of this State that
the construction of drains and levees under the laws of the
State is the exercise of the police power of the state, even
though incidentally involving the power of eminent domain
and the .taxing power.

C. C. C. & St. L. Ry. Co., et aI. v. Mumford, et aI.,
208 Ind. 653;

Lake Shore, etc. Ry. Co. v. Clough, 182 Ind. 178;
Bemis v. Guirl Drainage Co., 182 Ind. 36.

Article 1, Section 21 of the Constitution of Indiana pro-
vides:

"No man's property shall be taken by law, without
just compensation; nor, except in case of the State,
without just compensation first assessed and ten-
dered." (Our italics.)

It is to be noted that the proceedings in the Daviess Circuit
Court is under the Acts of 1937, Chapter 42, which is supple-
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mental to the Acts of 1907, Chapter 223. Such proceedings
are in the exercise of the police power of the state and the
taking of land for right-of-way in such a manner comes within
the exception mentioned in the aforesaid Article and Section

of the Constitution. Actual payment to the landowner is a
condition precedent to the investment of title to the property
in the State but not to the appropriation of it to public use

and the authority to enter upon and appropriate the land may
be complete prior to the payment.

Kennedy v. City of Indianapolis, 103 U. S. 599.

It is stated in Section 304, 18 Am. Jur., 949:
"It is well settled in most jurisdictions that, in the

absence of a specific requirement in the Constitution,

compensation need not be paid or even finally deter-
mined in advance of the taking, provided, however,

that reasonable, certain, and adequate provision be
made at the time of appropriation to ascertain and
secure the compensation to be paid to the owner. The
owner must be put to no risk or unreasonable delay as
to his compensation. When the taking is made by the
state or by a municipal corporation, no special security
is required; the requirement of just compensation is

satisfied when the public faith and credit are pledged
to a reasonably prompt ascertainment and payment,

and there is adequate provision for enforcing the

pledge."

Kennedy v. City of Indianapolis, supra.

The Acts under which the proceedings in the instant case
are brought, provide that the costs and damages shall be paid
by the assessment of benefits and the assessments are to be
collected by a special commissioner, and if not paid, are to be

spread upon a tax duplicate and collected by the treasurer
of the county as other taxes are collected. The assessments

of benefits are liens against the land beneficially affected hav-
ing priority over all other liens. Thus certain and adequate
provision for the compensation to be paid to the owner is made
by the legislature, the Circuit Court of Daviess County and
the Board of County Commissioners of Daviess County and

the owner is, therefore, not placed at any risk in the payment
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of compensation for land taken. The requirement of just

compensation as provided by the Constitutional provisions is
satisfied if public faith and credit are pledged to a reasonably
prompt ascertainment and payment, if any, of the property
taken.

LABOR, DEPARTMENT OF: Agricultural products not in-
cluded in phrase "goods, wares or merchandise, manufac-
tured or mined."

April 15, 1940.

Mr. Wiliam J. Curtin,
Assistant Commissioner of Labor,

State House,

Indianapolis, Indiana.

Dear Sir:
This wil acknowledge receipt of your letter of recent date

as follows:

"Would the sellng or offering for sale on the open
market of this state, vegetables or agricultural prod-
ucts raised or grown by convicts or prisoners, be a
violation of Sec. 1, Chapter 127, of the Acts of 1939?"

I assume that your inquiry refers to raw vegetables and

agricultural products which have not been canned or proc-
essed, and this opinion is so limited.

Section 1, Chapter 127, Acts of 1939, recites in part as
follows:

"That it shall be unlawful for any person, firm, or
corporation to sell, offer for sale on the open market of
this state, any goods, wares or merchandise manufac-
tured or mined, wholly or in part, in this or any other
state by convicts or prisoners, * * *"

It is to be noted that the prohibition of the statute is the
sale of "goods, wares or merchandise manufactured or
mined * * *."

Therefore, the answer to your question wil depend upon
whether or not the raising of vegetables and agricultural

products is classed as manufacturing.


